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DEPARTMENT: 07 

HEARING DATE: 05/21/21 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

 
ALL APPEARANCES WILL BE BY ZOOM, AT THE TIME INDICATED BELOW 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom. Zoom Link:  

https://cc-courts.zoom.us/j/91680244412?pwd=ZU1FQnM2Nk1KYVV6TENNZmEwaDR0Zz09 
 
If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 
 

 1.  TIME:  9:45 a.m.   CASE#: MSC15-01014 
CASE NAME: EGHTESAD VS. STATE FARM 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY STATE FARM GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is Defendant State Farm General Insurance Company, Inc. (“State Farm”) and 

Defendant Sam Limones (“Limones”) (collectively, “Defendants”)’s Motion to Strike. The Motion 

(“Motion”) relates to Plaintiff Nader Eghtesad (“Plaintiff” or “Eghtesad”)’s First Amended 

Complaint (“FAC”) for (1) breach of contract, (2) breach of the covenant of good faith and fair 

dealing, (3) negligence, and (4) declaratory relief.  

The Motion seeks an order striking the FAC in its entirety, or in the alternative, striking all of 

Plaintiff’s claims against Defendant Sam Limones, the third cause of action for negligence (FAC 

¶¶ 15-40), and/or the fourth cause of action for declaratory relief (FAC ¶¶ 30-40.) 

Defendants move pursuant to CCP §§ 435 and 436 on the grounds that the FAC was not filed in 

conformity with an Order of this Court. Specifically, that this Court issued an order on remittitur 

reversing judgment of dismissal and giving Plaintiff Eghtesad until October 2, 2020 to file his 

amended complaint. The First Amended Complaint was filed on February 10, 2021. 

mailto:dept07@contracosta.courts.ca.gov
https://cc-courts.zoom.us/j/91680244412?pwd=ZU1FQnM2Nk1KYVV6TENNZmEwaDR0Zz09
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For the following reasons, the Motion is granted-in-part and denied-in-part. The Court declines 

to strike the FAC in its entirety but does strike all four causes of action against Defendant 

Limones and the new causes of action against State Farm for negligence and declaratory relief.  

Brief Procedural History 

Plaintiff filed a form complaint on June 9, 2015 alleging breach of contract, defamation, and 
fraud. (RJN Ex. 3.) State Farm demurred to the original complaint (RJN Ex. 4), but Plaintiff 
never opposed. The Court sustained the unopposed demurrer without leave to amend (RJN 
Ex. 11) and Plaintiff appealed (RJN Ex. 12.) The Court of Appeal reversed and remanded, 
directing the trial court to allow Plaintiff to amend his complaint (RJN Ex. 13.) On remittitur this 
Court reversed the judgment of dismissal, vacated the order sustaining State Farm’s demurrer 
without leave to amend and giving Plaintiff 15 days to file and serve his amended complaint. 
(RJN Ex. 14.)  

Plaintiff filed a 170.6 peremptory challenge to disqualify Judge Jill Fannin on October 6, 2020. 
(RJN Ex. 15.) The challenge was accepted and the file was reassigned to Department 12 (Hon. 
Charles S. Treat) on October 9, 2020. Plaintiff did not appear before Judge Treat at the case 
management conference held on December 8, 2020. The case was reassigned for all purposes 
to Department 7, the Hon. Barry Baskin, as of January 1, 2021 and an OSC was set for 
February 23, 2021 as to why the case should not be dismissed for failure to file the First 
Amended Complaint. Plaintiff filed the FAC on February 10, 2021. The OSC was discharged on 
February 23, 2021. 

Analysis 

Defendants argue that the FAC should be stricken in its entirety because it was not filed within 

the deadline specified in the Court’s order, or alternatively, that the Court should strike those 

portions of the amended complaint that exceed the scope of leave that Plaintiff was granted. 

Plaintiff does not contest that he filed the FAC outside of the 15-day remittitur period; instead, 

he argues that his belated amendment does not prejudice Defendants. Plaintiff fails to 

meaningfully engage with the central issue of the motion to strike: that his FAC was not filed in 

conformity with the Court’s October 6, 2020 order. Although Plaintiff’s § 473(b) argument is not 

responsive to Defendants’ motion, the Court agrees with the general policy of the law to favor, 

whenever possible, a hearing on the merits. While the Court declines to strike the FAC in its 

entirety, the Court agrees that the additional defendant and causes of action are beyond the 

scope of leave granted by the Court of Appeal.  

“It is the rule that when a trial court sustains a demurrer with leave to amend, the scope of the 

grant of leave is ordinarily a limited one. It gives the pleader an opportunity to cure the defects in 

the particular causes of action to which the demurrer was sustained, but that is all.” (Community 

Water Coalition v. Santa Cruz County Local Agency Formation Com. (2011) 200 Cal.App.4th 

1317, 1329.) “The plaintiff may not amend the complaint to add a new cause of action without 

having obtained permission to do so, unless the new cause of action is within the scope of the 

order granting leave to amend.” (Harris v. Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 
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1018, 1023.) Furthermore, leave to amend complaint does not constitute leave to amend to add 

a new defendant. (People ex rel. Dept. Pub. Wks. v. Clausen (1967) 248 Cal.App.2d 770, 785.) 

Here, the Court of Appeal granted Plaintiff leave “to allege, if he is able, causes of action against 

State Farm for breach of contract, fraud, and bad faith.” (RJN Ex. 12 at p.12.) In addition to his 

breach of contract and bad faith causes of action, Plaintiff amended to include a new defendant 

(Sam Limones) as well as causes of action for negligence and declaratory relief. The new 

defendant and new causes of action are “not drawn or filed in conformity with … an order of the 

court.” (CCP § 436(b).)  

The Motion to Strike is granted with respect to Plaintiff’s claims against Defendant Sam 

Limones, the third cause of action for negligence (FAC ¶¶ 15-40), and/or the fourth cause of 

action for declaratory relief (FAC ¶¶ 30-40.). 

In the event that this ruling is timely contested, the hearing will be at 9:45 a.m. 

 

  

 2.  TIME:  9:45 a.m.  CASE#: MSC15-01014 
CASE NAME: EGHTESAD VS. STATE FARM GENERAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY STATE FARM GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is Defendant State Farm General Insurance Company, Inc. (“State Farm”) and 

Defendant Sam Limones (“Limones”) (collectively, “Defendants”)’s Demurrer. The Demurrer 

relates to Plaintiff Nader Eghtesad (“Plaintiff” or “Eghtesad”)’s First Amended Complaint (“FAC”) 

for (1) breach of contract, (2) breach of the covenant of good faith and fair dealing, (3) 

negligence, and (4) declaratory relief.  

Defendant demurs pursuant to Code of Civil Procedure (“CCP”) § 430.10(e) on the grounds that 

each of the causes of action in the FAC fail to state a cause of action. 

For the following reasons, the Demurrer is sustained, with one opportunity to amend. 

Request for Judicial Notice 

Defendants’ unopposed request for judicial notice is granted. Evid. Code §§ 452, 453. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint 
“is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
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conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual and Procedural Background 

Plaintiff owns the Property at 825 Ferry Street, Martinez, CA, which he leased to Pablo Martinez 
for a shoe repair and recycling business. (FAC at ¶ 12.) Plaintiff required Pablo Martinez to 
obtain insurance and to add Plaintiff to the policy as an additional insured. (Id.) Plaintiff alleges 
that Limones, an agent and broker for State Farm, “was provided with a copy of the lease 
between Plaintiff and [Martinez] and agent Limones confirmed with Plaintiff that Plaintiff was an 
additional insured on the policy.” (Id. at ¶ 13.) Though not entirely clear, Plaintiff appears to 
allege that leasing the premises to Martinez was conditioned on obtaining insurance. (Id.) 

Plaintiff alleges that on April 1, 2012 he discovered that the property “had been damaged by 
way of vandalism or other means.” (FAC at ¶ 14.) He alleges that the damages were to the 
interior of the building including the interior building and structure and property inside the 
building. (Id.) When he made a claim for repairs and loss of rent to the property, however, 
Plaintiff alleges that State Farm denied his claim. (Id.)  

Plaintiff filed a form complaint on June 9, 2015 alleging breach of contract, defamation, and 
fraud. (RJN Ex. 3.) State Farm demurred to the original complaint (RJN Ex. 4), but Plaintiff 
never opposed. The Court sustained the unopposed demurrer without leave to amend (RJN 
Ex. 11) and Plaintiff appealed (RJN Ex. 12.) The Court of Appeal reversed and remanded, 
directing the trial court to allow Plaintiff to amend his complaint (RJN Ex. 13.) On remittitur this 
Court reversed the judgment of dismissal, vacated the order sustaining State Farm’s demurrer 
without leave to amend and giving Plaintiff 15 days to file and serve his amended complaint. 
(RJN Ex. 14.) Four months later, Plaintiff filed the FAC on February 10, 2021. 

Analysis 

As a threshold issue, the Court notes that as a consequence of granting the motion to strike as 
to Plaintiff’s third and fourth causes of action (see Line 1, above), it need only reach the 
Demurrer to Plaintiff’s first and second causes of action for breach of contract and bad faith, 
respectively. 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff's performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.) The existence of a contractual relationship between the parties is also a prerequisite to the 
bad faith cause of action, since the covenant of good faith and fair dealing covenant is an 
implied term in the contract itself. (Kim v. Regents of University of California (2000) 80 
Cal.App.4th 160, 164.) A bad faith claim cannot be maintained unless policy benefits are due. 
(Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 36 [if there is no potential for coverage 
there can be no breach of the implied covenant of good faith and fair dealing because the 
covenant is based on the contractual relationship between the insured and the insurer].) 

It is undisputed that Plaintiff is an additional insured on the policy. (See FAC at ¶ 13; see also 
RJN Ex. 2 at State Farm 54 [Additional Insured Endorsement].) Defendant State Farm argues 
that under the terms of the Policy, Plaintiff is an additional insured only to the liability coverage 
provision and not for property damage. As a consequence, State Farm argues that Plaintiff fails 
to state a cause of action for breach of contract, bad faith, negligence, or declaratory relief. In 
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opposition, Plaintiff argues (without citation to the FAC) that “neither Plaintiff nor Pablo Martinez 
were advised by State Farm or agent Mr. Limones of the distinction State Farm made regarding 
the definition of ‘insured.’” (Opp. at 4:22-23.) Plaintiff then argues that the policy language is 
ambiguous. (Opp. at 5:2-4.) 

The interpretation of the meaning of an insurance policy and the scope of coverage are 
questions of law. (Western Mutual Ins. Co. v. Yamamoto (1994) 29 Cal. App. 4th 1474, 1481.) 
The interpretation of an insurance policy is governed by well-settled contract interpretation 
principles. (E.M.M.I., Inc. v. Zurich American Ins. Co. (2004) 32 Cal.4th 465, 470.).) “A policy 
provision is ambiguous when it is susceptible of two or more reasonable constructions. … 
Language in an insurance policy is ‘interpreted as a whole and in the circumstances of the case, 
and cannot be found to be ambiguous in the abstract.’ ” (Id. at p. 470.) 

As written, the additional insured endorsement of the policy clearly identifies Plaintiff as an 
additional insured and states that:  

Who is an insured, under Section II designation of insured, is amended to include 
as insured the person or organization shown above, but only with respect to their 
liability arising out of the ownership, maintenance or use of the premises leased 
to you and designated above. 

(RJN Ex. 2 at State Farm 54.) 

On its face the additional insured coverage extends only to liability, not property damage. 

Plaintiff’s ambiguity argument does not appear to be premised on Policy language; rather, 
it appears to be premised on his own misapprehension of the distinction between “insured,” 
“named insured,” and “additional insured.” This is not an ambiguous policy provision; instead, 
it is a distinction made by the policy that Plaintiff did not appear to understand. 

To the extent Plaintiff argues that his allegations amount to a cause of action for negligent 
misrepresentation based on an allegation that Limones represented to him that he was an 
additional insured (FAC at ¶ 13), the fact remains that Plaintiff is an additional insured under the 
Policy. Unless Plaintiff can credibly allege facts that Defendant made representations to him 
about the breadth of coverage under the policy that were not true, as pled the FAC does not 
even allege a plausible cause of action for negligent misrepresentation. The FAC alleges that 
“agent Limones confirmed with Plaintiff that Plaintiff was an additional insured on the policy.” 
(FAC at ¶ 13.) The Policy reflects that Plaintiff is an additional insured. (RJN Ex. 2 at State Farm 
54.) By his own FAC, Plaintiff sought coverage for property damage (FAC at ¶ 14) but the Policy 
specifically states that the additional insured coverage was limited to “liability arising out of the 
ownership, maintenance or use of the premises leased to you and designated above.” (RJN Ex. 
2 at State Farm 54.) An essential element of a cause of action for negligent misrepresentation is 
that defendant represented a fact to plaintiff that was not true. (CACI 1903.) 

The Court grants one single opportunity to amend, and cautions the Plaintiff to bear in mind the 

sham pleading rule. (See generally, Larson v. UHS of Rancho Springs, Inc. (2014) 230 

Cal.App.4th 336, 343-345.) 

In the event that this ruling is timely contested, the hearing will be at 9:45 a.m. 
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 3.  TIME:  10.15 a.m.  CASE#: MSC17-01486 
CASE NAME: DOSKOCZ VS. ALS 
HEARING ON MOTION TO DISMISS 1st Amended COMPLAINT 
FILED BY SANDRA GOTTLIEB, et al. 
* TENTATIVE RULING: * 
 

Defendants Sandra Gottlieb, David Swedelson and Swedelson Gottlieb’s motion to 

dismiss is denied.  

Defendants Sandra Gottlieb, David Swedelson and Swedelson Gottlieb are moving to be 

dismissed based on the failure to be served within three years. (The moving defendants are 

referred to as Defendants.) Code of Civil Procedure section 583.250 requires that an action be 

dismissed against any defendant that was not served within three years. The three year time 

period is tolled when “[s]ervice, for any other reason, was impossible, impracticable, or futile due 

to causes beyond the plaintiff’s control.” (Code of Civil Procedure § 583.240(d).)  

The original complaint was filed on August 4, 2017. The first amended complaint, 

naming the moving defendants, was filed on July 2, 2021. The moving defendants were served 

on August 10, 2020.  

Defendants argue that they were added as DOE defendants and that the time to serve 

them started running from the filing of the original complaint. In their accompanying demurrer, 

Defendants argue that they were not properly added as DOE Defendants. (Demurrer 

Memorandum p. 6.) Plaintiff agrees that Defendants were not added as DOE defendants. 

(Opposition p. 4.) Although Plaintiff sought to add the Defendants as DOES 1, 2 and 3, 

she did this by amending her complaint and adding new alter ego allegations. Plaintiff did not file 

an amendment to the complaint substituting the Defendants for DOES 1, 2 and 3. The Court 

finds that Defendants were not added as DOE defendants, but were added to the FAC as 

new defendants.   

 “[A]n alter ego defendant added as a new defendant in an amended complaint must be 

served with the amended complaint and summons thereon within three years after the filing of 

the amended complaint first naming such defendant.” (Hennessey's Tavern, Inc. v. American Air 

Filter Co. (1988) 204 Cal.App.3d 1351, 1360.) Here the Defendants were added as alter egos of 

ALS and were served within three years of the filing of the FAC.  

Even if service started running from the original complaint, the three-year period was 

extended by the three weeks that the Court was entirely closed due to COVID-19.  Plaintiff’s 

counsel outlines the attempts to add the Defendants to this case and the inability to do so in 

March and April 2020, due to COVID-19 court closure. Plaintiff’s counsel’s explains that this 

case was subject to an e-filing order at that time and e-filing was suspended from March 16, 

2020 to sometime in April 2020. 
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The Court was completely closed for civil cases from March 16 to April 3, 2020 due to 

COVID-19. During that closure, the Court was not accepting any civil filings as there was no 

staff available to accept and process filings. Thus, e-filing would also have been unavailable 

during time. Even if a document could be uploaded for e-filing, there were no court clerks 

available to process such requests until at least April 6, 2020. This means that during this 

period, Plaintiff was unable to do anything to add the Defendants to this case and to obtain a 

summons for them. The Court finds that during this three-week period, service was impossible, 

impracticable, or futile due to causes beyond Plaintiff’s control. Therefore, the three-year time 

must exclude March 16 to April 3 2020, which means that Defendants were served within the 

three-years of the filing of the original complaint.  

Plaintiff’s requests for judicial notice are granted.  

Defendants’ reply was filed one day late. The Court has considered it, but reminds the 

parties that all papers should be filed timely. In addition, when filing papers close to a hearing 

date it is strongly preferred that the papers be brought to the filing window and not put in the 

drop box. Drop box papers can take days to be processed, which exacerbates the problem with 

filing a late reply.  

In the event that this ruling is timely contested, the hearing will be at 10:15 a.m. 

 

  

 4.  TIME:  10.15 a.m.  CASE#: MSC17-01486 
CASE NAME: DOSKOCZ VS. ALS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SANDRA GOTTLIEB, et al. 
* TENTATIVE RULING: * 
 

Defendants Sandra Gottlieb, David Swedelson and Swedelson Gottlieb’s demurrer to 

the First Amended Complaint is overruled. Defendants shall file and serve their answers by 

June 4, 2021.   

Defendants demur to the two claims in the complaint for violation of the Federal Debt 

Collection Practices Act and violation of Business and Professions Code section 17200.  

Defendants argue that the statute of limitations for each claim has run because 

Defendants were not properly added as DOE defendants and there is no relation back to 

the original complaint. Defendants are correct that they were not properly added as 

DOE defendants and thus, were not added to this case until July 2020. Defendants’ statute 

of limitation argument fails, however, because Defendants were only added based on 

alter ego liability.  

“A claim based upon an alter ego theory is not itself a claim for substantive relief. 

[Citation.] It is a procedural device by which courts will disregard the corporate entity in order to 

hold the alter ego individual liable on the obligations of the corporation. [Citation.]… Under some 
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circumstances a judgment against a corporation may be amended to add a nonparty alter ego 

as a judgment debtor. [Citation.]” (Leek v. Cooper (2011) 194 Cal.App.4th 399, 418-419.) 

“It is established that an action may be brought against an alter ego defendant after the 

statute of limitations applicable to the cause of action alleged in the original complaint has 

expired. [Citations.]” (Hennessey's Tavern, Inc. v. American Air Filter Co. (1988) 204 Cal.App.3d 

1351, 1359.) “The application of the doctrine of alter ego is often phrased in terms of 

‘disregarding the corporate entity.’ [Citation.]….  The effect, therefore, of applying the alter 

ego theory is to treat the alter ego and instrumentality as synonymous and not as separate 

juristic entities in order to avoid inequitable results. [Citation.]” (People v. Clauson (1964) 231 

Cal.App.2d 374, 379.) In Clauson, the court held that the statute of limitations applicable to the 

main defendant was applicable to the alter ego defendants. (See also, Most Worshipful 

Sons v. Sons etc. Lodge, 160 Cal.App.2d 560, 566.)  

In reply, Defendants argue that they are being sued as individuals apart from ALS and 

thus, the alter ego cases cited by Plaintiff does not apply. This argument fails. The FAC alleges 

that the demurring Defendants are the alter egos of ALS. (FAC ¶¶30-49). The FAC also 

continues to allege that ALS did the acts that form the basis of the two claims here. Thus, the 

rules for bringing in a defendant based on alter ego liability apply and the statute of limitations 

argument fails.  

Defendants next argue that the FAC is barred by the stipulation in federal court barring 

the addition of new claims. Judge Weil previously considered this issue when ALS opposed 

Plaintiff’s motion for leave to amend. The demurring Defendants were not parties to this case at 

that time and there is no collateral estoppel of this issue. Thus, this Court will consider this issue 

as it is the first time the demurring Defendants have raised it.  

The Court finds that adding Defendants to this case did not violate the stipulation as no 

new claims were added. “An alter ego defendant has no separate primary liability to the plaintiff. 

Rather, plaintiff's claim against the alter ego defendant is identical with that claimed by plaintiff 

against the already-named defendant.” (Hennessey's Tavern, Inc. v. American Air Filter 

Co. (1988) 204 Cal.App.3d 1351, 1358.) Thus, alter ego allegations provide a theory of 

recovery, but not a new cause of action.   

Defendants’ requests for judicial notice are granted.  

In the event that this ruling is timely contested, the hearing will be at 10.15 a.m. 
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 5.  TIME:  9:00   CASE#: MSC18-00972 
CASE NAME: SMITH VS. KIA MOTORS 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY ASHLEY SMITH, DUSTIN SMITH 
* TENTATIVE RULING: * 
 
The motion is granted, in part. The court denies any multiplier on the basis that the risks 
and complexities do not justify it. The Defendants raise many complaints about the work 
undertaken by Plaintiff’s counsel, as if they played no role in the litigation. They did not make 
an adequate 998 offer and the result is liability for the fees and costs. The fee request is 
otherwise reasonable. The court grants the request, without adding or subtracting from the 
lodestar amounts.  
 

  

 6.  TIME:  9:00   CASE#: MSC18-00972 
CASE NAME: SMITH VS. KIA MOTORS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Dropped. There should be no need to manage the case from here on, as it is now disposed of. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FRESENIUS MEDICAL CARE DIABLO 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 4, 2021, at 9:00 a.m., in Department 07. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY FRESENIUS MEDICAL CARE DIABLO 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 4, 2021, at 9:00 a.m., in Department 07. 
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 9.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY MANOR CARE-TICE VALLEY CA, LLC, et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 4, 2021, at 9:00 a.m., in Department 07. 
 

  

10.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MANOR CARE-TICE VALLEY CA, LLC, et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 4, 2021, at 9:00 a.m., in Department 07. 
 

  

11.  TIME:  9:00   CASE#: MSC18-02040 
CASE NAME: HUNT MASONRY VS. THOMPSON BUILDERS 
HEARING ON MOTION TO COMPEL CONTRACTUAL ARBITRATION & STAY ACTION 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 4, 2021, at 9:00 a.m., in Department 07. 
 

  

12.  TIME:  10.30 a.m.  CASE#: MSC19-00329 
CASE NAME: M.F.  VS.  CLAYTON VALLEY CHARTER 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of CLAYTON 
FILED BY MT. DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
 The demurrer of cross-defendant Mt. Diablo Unified School District (the “District”) to the 
First Amended Cross-Complaint filed by Clayton Valley Charter High School (“CVCHS”) is 
sustained, with leave to amend.  Any amended Cross-Complaint shall be filed and served on or 
before June 4, 2021. 
 
 Background 
 

This case presents the issue whether a cross-defendant may continue to prosecute a 
cross-complaint for equitable indemnity against an alleged joint tortfeasor whose demurrer to 
the plaintiff’s complaint was sustained without leave to amend.  Under the circumstances of this 
case, the court concludes the answer is yes. 

 
The court grants the unopposed Request for Judicial Notice filed April 2, 2021.  It takes 

judicial notice of the existence and contents of the attached documents.   
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CVCHS is a charter school that took over operation of the District’s Clayton Valley High 

School in June 2012.  (First Amended Cross-Complaint (“FACC”) ¶ 2, 6, 7, 8, 9.)  After the 
conversion from a public to a charter high school, the District continued to own and have 
maintenance responsibility for the school’s campus and facilities, including the heating, venting, 
and air conditioning (HVAC).  (¶ 10, 11.)   

 
Plaintiff, a student at CVCHS, sued it after she was raped by another student in October 

2017.  (¶ 17.)  Plaintiff alleged the rape occurred inside a fenced enclosure around an HVAC 
unit that was away from security cameras.  Further, the fence had slats in it, so that any 
students entering it could not be seen.  (¶15.) 

 
Plaintiff added the District to the case by a Doe amendment filed May 17, 2019.  (FACC, 

¶ 1.)  CVCHS filed a Cross-Complaint for indemnity against the District on June 19, 2020. 
 
 The District demurred to plaintiff’s Second Amended Complaint.  The court sustained 
that demurrer in December 2019, stating: 
 

[the Second Amended Complaint] does not allege that the District 
created the dangerous condition or had notice of the condition.  In 
a cause of action requiring specific pleading [that is, a statutory 
cause of action under Government Code section 835], the mere 
allegation that the District retained control of the campus does not 
likewise mean that the District had notice of the dangerous 
condition.  If plaintiff wishes to allege dangerous condition liability 
against the District, she must allege the missing element of notice.  
And if she wishes to attempt to allege any other basis for liability 
against the District, she must allege the statute(s) on which she 
bases those claims.  (Ex. B to RJN, p. 6.)   
 

The court granted plaintiff leave to amend. 
 
 On the District’s subsequent Motion to Dismiss the Third Amended Complaint, which the 
court treated as a demurrer, the court could find no amendments sufficient to cure the noted 
defects, and it sustained the demurrer without leave to amend.  (Ex. C to RJN.)   
 
 After plaintiff’s case against the District was dismissed, CVCHS amended its Cross-
Complaint to allege facts that plaintiff failed to plead, presumably because she was unaware of 
them.  These included that the District had created the dangerous condition in the first place by 
constructing the enclosure around the HVAC unit, putting slats in the fence, installing shrubbery 
that further limited visibility, and not focusing any security cameras on the area.  (¶ 8, 13.)  The 
First Amended Cross-Complaint (FACC) also alleges that the District failed to lock the enclosure 
after doing maintenance.  (¶ 19.)  It further alleges that, under Education Code sections 17582 
and 47614 and section 11969.4 of Title 5 of the California Code of Regulations, the District’s 
maintenance responsibilities for the HVAC enclosure continued after the charter school 
conversion in 2012 through the present.  (¶ 10, 11, 12.)  (Plaintiff’s Third Amended Complaint 
did not allege that the District created the dangerous condition.  It relied solely on an allegation 
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that the District had actual or constructive notice of it.  (See Plaintiff’s Third Amended Complaint, 
¶ 17, 19.)) 
 
 Based on these facts the FACC alleges three causes of action:  (1) total indemnity; (2) 
partial equitable indemnity; and (3) declaratory relief. 
 
 The District now demurs to CVCHS’ FACC.  It argues that CVCHS has failed to state a 
cause of action for total indemnity because that cause of action is redundant with the cause of 
action for partial indemnity.  It argues that CVCHS has failed to allege a cause of action for 
partial indemnity because that cause of action is barred by the court’s prior ruling against 
plaintiff, which established that the District has no liability to plaintiff and thus cannot be a joint 
tortfeasor – a prerequisite for equitable indemnity.  The District also argues that principles of res 
judicata and collateral estoppel also bar any claim for equitable indemnity.  As fallback positions, 
the District argues that even if none of this bars the claim, CVCHS has nevertheless failed to 
state a claim for equitable indemnity because it has failed to allege a sufficient basis for liability 
under Government Code section 835 and has failed to allege the statutory basis for any suit for 
indemnity against the District, as is required to sue a public entity. 
 
 For the reasons stated below, the court agrees that CVCHS has failed to state a cause 
of action for total indemnity.  And it agrees that CVCHS needs to plead the statutes that entitle it 
to sue the District for partial equitable indemnity.  But it disagrees that the court’s prior order 
dismissing plaintiff’s case against the District bars a claim for equitable indemnity or that such a 
claim is barred by res judicata or collateral estoppel.  Further, it concludes that the CVCHS will 
have adequately pleaded a basis for the District to be a joint tortfeasor under Government Code 
section 835 and 815.2 if CVCHS amends its Cross-Complaint to mention those statutes. 
 
 Discussion 

 
1. The First Cause of Action of the FACC, for total indemnity, fails to state a 

cause of action and/or is redundant with the Second.  
 

In its First Cause of Action, the FACC alleges a claim for total indemnity because 
the negligence of the District was active, whereas that of CVCHS was merely passive.  
(FACC, ¶ 20.)   

 
The only case that CVCHS cites for the proposition that an active/passive distinction 

supports a claim for total indemnity is Ford Motor Co. v. Robert J. Poeschl, Inc. (1971) 21 
Cal.App.3d 694, 697.  That case relied on principles of implied indemnity, which it said was 
available when one party’s liability was primary and the other’s only secondary. Under the facts 
of that case, the Ford court was dissatisfied that it had to deny indemnity entirely, but it felt that 
result was compelled by the all-or-nothing nature of implied indemnity.    
 

Judicially favored objectives of deterrence and accident prevention 
would be promoted by imposing some liability on [an automobile] 
dealer who knew of danger and did nothing. To shift the entire loss 
to him would not serve these objectives, for then the manufacturer 
would escape scot-free. A wise rule of law -- one designed to 
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stimulate responsibility throughout the merchandising chain -- 
would require both parties to share the loss. A rule of contribution 
or partial indemnification would permit that result. . . . Under 
California law to date, indemnification is an all-or-nothing 
proposition. Thus the law leaves these parties where it finds them, 
denying any indemnity to the originator of the accident-producing 
factors.  (Id. at 699.)   

 
 However, Ford has been overtaken by subsequent events.  In 1978, the California 
Supreme Court changed the all-or-nothing rule concerning indemnity.  (American Motorcycle 
Assn. v. Superior Court (1975) 20 Cal.3d 578,582-583; and see discussion of Ford in Western 
Steamship Lines, Inc. v. San Pedro Peninsula Hospital (1994) 8 Cal.4th 100, 107-109.)  
Subsequent cases have made clear that there are only two basic types of indemnity:  express 
and equitable (Prince v. Pacific Gas & Electric Co. (2009) 45 Cal.4th 1151, 1157), and that 
under equitable indemnity, the trier of fact may award indemnity in any amount from zero to one 
hundred percent.  (Std. Pac. of San Diego v. A. A. Baxter Corp. (1986) 176 Cal.App.3d 577, 
587.)  “Total indemnification is just one end of the spectrum of comparative equitable 
indemnification.”  (Id. at 587-588.)  As stated in Standard, “Based on the explicit language of 
American Motorcycle and the Supreme Court's explanation in People ex rel. Dept. of 
Transportation, we cannot agree with the view . . . that the comparative equitable indemnity 
doctrine adopted in American Motorcycle and codified in section 877.6 is ‘separate and distinct’ 
from the common law doctrine of ‘total’ indemnification.”  (Id. at 586.)  Thus, cases after Ford 
have effectively overruled it to the extent it stands for the proposition that a party may state a 
cause of action for total indemnity separate from a claim for equitable indemnity even though 
that claim is not based on express (i.e., contractual) indemnity. 

 
CVCHS cites no case after American Motorcycle permitting a cause of action for 

total indemnity unless it is based on a contractual indemnity provision.  Thus, the First Cause 
of Action is redundant with the second.  The court grants leave to amend only because 
an agreement between the parties is attached to the FACC, a Facilities Use Agreement, 
and that agreement contains an express indemnity provision.  Therefore, leave to amend is 
granted to state a claim for express contractual indemnity but not for total indemnity under 
any other theory. 
 

2. The court’s order sustaining the District’s demurrer to plaintiff’s Third 
Amended Complaint does not preclude CVCHS from stating a cause of action 
against the District for equitable indemnity. 

 
Equitable indemnity is generally available only among parties who are joint tortfeasors, 

that is, among parties who each have some liability to the plaintiff for the same injury.  
(See Munoz v. Davis (1983) 141 Cal.App.3d 420, 425 (responsible driver and attorney who 
committed malpractice by missing the statute of limitations were not joint tortfeasors in causing 
the same injury; therefore, the defendant attorney in the legal malpractice action could not sue 
the negligent driver for equitable indemnity).  Where a court has determined as a matter of law 
based on undisputed facts that a defendant has no liability to the plaintiff, that defendant can 
have no liability to another defendant for equitable indemnity either.  (See Allis-Chalmers Corp. 
v. Superior Court (1985) 168 Cal.App.3d 1155, 1157-1159 (lack of liability to the plaintiff 
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established on motion for summary adjudication through requests for admissions); Prince v. 
Pacific Gas & Electric Co. (2009) 45 Cal.4th 1151, (lack of liability to the plaintiff established on 
motion for summary adjudication through undisputed fact that recreational immunity applied); 
see CCP § 437c (l).)  Here, however, the District did not prevail against the plaintiff on a motion 
for summary judgment.  It prevailed on a demurrer because plaintiff did not plead sufficient facts 
to state a claim.  In other words, the court concluded that plaintiff had not stated a claim, not that 
she could not have stated a claim.  (Cf. Reply Brief at 3:7.)  
 

If plaintiff had never sued the District in the first place and CVCHS had only brought the 
District in on a cross-complaint, there would be no argument.  The plaintiff is not required to sue 
all joint tortfeasors; and though he has failed to do so, that does not prevent a joint tortfeasor 
from suing an un-sued joint tortfeasor for equitable indemnity.  (American Motorcycle, supra, 
20 Cal.3d at 606-607.) 

 
That is what occurred in People ex rel. Dept. of Transportation v. Superior Court (1980) 

26 Cal.3d 744, 747, 752 (superseded by statute as stated in Centex Homes v. Superior Court 
(2013) 214 Cal.App.4th 1090, 1100).  There, the plaintiff failed to present a timely claim to the 
State and never sued it.  Nevertheless, other defendants sued it for equitable indemnity.  They 
claimed the State was a joint tortfeasor because it had blocked several lanes of the highway.  
The trial court overruled the State’s demurrer to the cross-complaints of the other defendants.  
The California Supreme Court affirmed, stating,  

 
the controlling precedents . . . teach that a tort defendant does not 
lose his right to seek equitable indemnity from another tortfeasor 
simply because the original plaintiff's action against the additional 
defendant may be barred by the statute of limitations. The 
defendant's equitable indemnity action is independent of the 
plaintiff's action and a defendant is entitled to pursue his own 
indemnity action so long as the statute of limitations on that action 
has not expired. 

 
Finally, the authorities establish that the above principles apply 
fully to equitable indemnity actions against government entities.  
(Id. at 748.)   

 
The question is whether the result should be any different just because plaintiff did sue 

all joint tortfeasors, but, for whatever reason, failed to allege sufficient facts to state a claim.  
The court cannot see why it should, and the District has not cited any case that says it should.   

 
The District does claim that People was superseded by statute.  While that is true, it was 

superseded on another point.  A subsequent statutory amendment superseded People 
regarding the date on which a claim for equitable indemnity accrues, not as to the principle that 
a claim for equitable indemnity is separate from the plaintiff’s claim for damages and may be 
brought as long as it is not barred by the statute of limitations.  The District does not argue that 
the statute of limitations bars CVCHS’ claim for equitable indemnity. 

 
Turning from that point, the District argues that CVCHS is barred by the court’s ruling 
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dismissing plaintiff’s Third Amended Complaint against the District because CVCHS could have 
supplied plaintiff with the facts needed to oppose the demurrer or could have challenged the 
District’s demurrer.  But CVCHS had no standing to oppose a demurrer directed to a different 
party’s pleading.  That it submitted a brief on one demurrer is of no moment.  The court did not 
consider it.  Further, CVCHS had no duty to assist plaintiff in her case.   

 
The District’s arguments based on res judicata and collateral estoppel also lack merit.  

In making these arguments, the District misstates the reach of those doctrines.  Res judicata 
bars relitgation of the same cause of action between the same parties or their privies.  
(DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 824.)  The cause of action plaintiff had 
against the District is not the same as the cause of action that CVCHS has against the District.  
The primary right involved in plaintiff’s action is the right to be free from bodily harm.  
The primary right involved in the District’s indemnity action is not to suffer economic losses due 
to a liability created by another defendant.  

 
Further, CVCHS is not a party as to plaintiff’s Opposition to the District’s demurrer to 

plaintiff’s Third Amended Complaint.  Plaintiff and CVCHS each have their own complaints.  
Neither is a co-plaintiff in the other’s complaint.  As stated in People, “The defendant's equitable 
indemnity action is independent of the plaintiff's action.”  People ex rel. Dept. of Transportation 
v. Superior Court, supra, 26 Cal.3d at 748.)   

 
In addition, CVCHS is not in privity with plaintiff either.  Privity requires the sharing of an 

identity or community of interest, with adequate representation of that interest in the first suit, 
and circumstances such that the nonparty should reasonably have expected to be bound by the 
first suit.  DKN, supra, 61 Cal.4th at 826.)  Plaintiff and CVCHS do not share a community of 
interest.  Plaintiff did not represent CVCHS’ interests in opposing the demurrer to her complaint.  
CVCHS should not reasonably have expected to be bound by the court’s ruling on the District’s 
demurrer to plaintiff’s Third Amended Complaint. 

 
Collateral estoppel can bar relitigation of issues in a second case on a different cause of 

action.  But for it to apply, the issue in question must have been actually and necessarily 
litigated in the first action, and the party against whom it is asserted must have been a party to 
that action or in privity with one.  (DNK, supra, 61 Cal.4th at 825.)   Whether the District was 
liable to the plaintiff was not actually and necessarily decided on the demurrer, only whether 
plaintiff had alleged sufficient facts to render it liable, and privity is again absent.  

 
3.  The FACC adequately alleges the conditions for liability under Government 

Code section 835. 
 

A public entity can be liable for a dangerous condition on its property under one of two 
circumstances:  if “(a) A negligent or wrongful act or omission of an employee of the public entity 
within the scope of his employment created the dangerous condition; or (b) The public entity had 
actual or constructive notice of the dangerous condition under Section 835.2 a sufficient time 
prior to the injury to have taken measures to protect against the dangerous condition.”  
The court’s order regarding the District’s demurrer to plaintiff’s Third Amended Complaint 
mentioned both of these circumstances, but ended up by talking about only about notice 
because that is all that plaintiff alleged or because it was using the term “notice” as a shorthand 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/21/21 

 
 

- 16 - 

reference to both circumstances. 
 
In contrast to plaintiff’s Third Amended Complaint, the FACC directly and explicitly 

alleges that the District created the dangerous condition.  It alleges that the District created the 
dangerous condition by constructing the chain link enclosure of the HVAC unit, placing slats in 
the fencing making it difficult to see into the enclosure, obstructing visibility into the enclosure 
even more by planting trees and shrubs, failing to place a security camera with a sight line to the 
enclosure, and failing to lock the HVAC enclosure after doing maintenance.  (FACC, ¶ 7, 13, 
19.)  These allegations are sufficient to state a claim under Government Code section 835 (a). 
 

4. The FACC fails to allege the statutes that entitle it to sue the District. 
 

Public entity liability is statutory only.  (Eastburn v. Regional Fire Protection 
Authority (2003) 31 Cal.4th 1175, 1183; Gov’t C. § 815(a).)  Statutory liability must be 
specifically pleaded.  (Brenner v. City of El Cajon (2003) 113 Cal. App. 4th 434, 439.) 
Courts therefore ordinarily require a plaintiff’s complaint to allege the statutory basis for public 
entity liability, such as Government Code section 815.2 (liability of a public entity for the torts of 
its employees within the scope of their employment) or section 835 (public entity liability for 
dangerous conditions).  (See Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 
792, 802.)  

 
A public entity’s liability for equitable indemnity must also be based on a statute, such as 

section 835.  (E. L. White, Inc. v. Huntington Beach (1978), 21 Cal.3d 497, 511.)  Neither party, 
however, cites any authority stating whether the statute supporting liability must be identified in 
a cross-complaint for equitable indemnity as it must in a complaint. 

 
The court concludes it should that the statutory basis for such liability should be 

identified in a cross-complaint for equitable indemnity against a public entity either because it is 
required under Searcy or because it is required by fairness to help define the public entity’s 
initial burden on any subsequent motion for summary judgment.  CVCHS’ brief mentions 
Government Code sections 815.2 and 835, but its FACC does not.  Therefore, the court 
sustains the demurrer to the Second and Third Causes of Action, with leave to amend.  Should 
CVCHS amend the Second and Third Causes of Action but not the First, it should take care to 
transfer any necessary allegations now in paragraph 19 to a paragraph that will appear in the 
amended cross-complaint to avoid further needless pleading challenges. 

 
In the event that this ruling is timely contested, the hearing will be at 10.30 a.m. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01479 
CASE NAME: BEAUCHESNE VS. BOSKOVICH 
HEARING ON MOTION TO COMPEL STATEMENT OF DAMAGES 
FILED BY ANTHONY BOSKOVICH, et al. 
* TENTATIVE RULING: * 
 
Vacated per order of March 25, 2021.  This case is in the process of being transferred to 
Santa Clara County. 
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14.  TIME:  9:00   CASE#: MSC19-01769 
CASE NAME: VAEA VS. MARRA 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT 
FILED BY JUDITH HORVATH, RONALD HORVATH 
* TENTATIVE RULING: * 
 
The hearing is continued to June 25, 2021, at 9:00 a.m., in Department 07.  This continuance is 
per the stipulated order of May 7, 2021. 
 

  

15.  TIME:  9.45 a.m.   CASE#: MSC19-02588 
CASE NAME: CASTILLO VS. MOORE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BRIAN MOORE, DEANNA MOORE 
* TENTATIVE RULING: * 
 

Defendants’ motion for summary judgment is denied. Summary adjudication is 

granted as to cause of action one and four as to Plaintiff Luis Flores and is otherwise 

denied.  

Plaintiffs allege that they were tenants at Defendants’ property and there were several 

habitability defects. Plaintiffs sued for breach of contract (based on a written lease), violation of 

state statutes (Civil Code §1941.1, Health & Safety §17920.3), negligence and a Business and 

Professions Code section 17200 claim. Defendants argue that the breach of contract claim fails 

because Luis Flores did not have a rental contract or other agreement to live at the property. 

Defendants argue that the remaining claims fail because there was no landlord-tenant 

relationship between Flores and the Defendants. As to the 17200 claim, Defendants also argue 

that there is no remedy available to Flores.  

“The acceptance of rent by the landlord from the tenant, after the breach of a condition of 

the lease, with full knowledge of all the facts, is a waiver of the breach and precludes the 

landlord from declaring a forfeiture of the lease by reason of said breach.” (Kern Sunset Oil Co. 

v. Good Roads Oil Co. (1931) 214 Cal. 435, 440.) “ ‘[I]t is well established that a tenancy need 

not be created by a lease but may be created by occupancy by consent.’ [Citation.] ‘ “[I]n the 

ordinary course of business the occupancy of premises by one person with the consent of the 

owner creates the relation of landlord and tenant . . . .” ’ [Citations.]” (Parkmerced Co. v. San 

Francisco Rent Stabilization & Arbitration Bd. (1989) 215 Cal.App.3d 490, 494; see also Getz v. 

City of W. Hollywood (1991) 233 Cal.App.3d 625, 629-630 [“A tenancy may be created without a 

formal agreement, by consent and acceptance of rent.”].)  

Defendants have met their burden by showing that Flores was not listed on the lease, no 

one asked to add Flores to the lease and Flores never paid the rent directly to Defendants. 

(Gonzalez Depo. 15:15-16:2 and ex. 2; Flores Depo. 9:25-10:2, 17:18-22.)  
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In opposition, Plaintiffs’ evidence shows that Flores had an arrangement with Gonzalez 

to live at the apartment where she would pay the rent and he would pay other expenses. (Flores 

¶7; Gonzalez ¶6.) Flores lived at the apartment from August 2018 to August 2020. (Flores ¶¶6, 

19.) The evidence also shows that property managers were aware that Flores was living at the 

apartment, yet Defendants never made any objections to Flores’s occupancy. (Flores ¶¶ 6, 8-

10, 16-18; Gonzalez ¶¶7-9, 13.) Gonzalez testified that she paid all the rent. (Gonzalez depo. 

34:7-10.) This testimony creates a reasonable inference that Gonzalez paid rent during the time 

Flores was living at the apartment.  

Although most cases finding that a roommate or subtenant was a tenant involved that 

individual paying rent to Defendants directly, such conduct is not required. The key question is 

was there a continuation of the landlord-tenant relationship after the landlord had knowledge of 

an unapproved roommate or subtenant without objection to that person’s continued occupancy. 

The evidence here shows that there is a triable issue of material fact as to whether Defendants 

(through their agents) had knowledge that Flores was living at the apartment and failed to object 

to Flores’s continued occupancy. 

As to the claims for statutory violations, negligence and violation of Business and 

Professions Code section 17200, there is a triable issue as to whether Flores was a tenant. 

Thus, summary adjudication of the statutory claim (cause of action two) and the negligence 

claim (cause of action three) is denied.  

As to the Business and Professions Code section 17200, the Court must still decide if 

Flores has an available remedy. The remedies available to a private individual for violation of 

Business and Professions Code section 17200 are restitution and injunctive relief. (Korea 

Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1148.) Plaintiffs do not seek 

injunctive relief in the complaint, but they do seek damages. Assuming that “damages” include 

restitution, Flores has not shown that he is entitled to restitution. The restitution available in a 

17200 claim comes from the statutory authority that the Court may “restore to any person … any 

money or property … which may have been acquired by means of such unfair competition.” 

(Bus. & Prof. Code section 17203.) Here, it is alleged that Plaintiffs made rent payments to 

Defendants. Such payments could form the basis of restitution, but Plaintiff Flores made no rent 

payments. Thus, Flores cannot obtain restitution from Defendants. Summary adjudication as to 

cause of action four is granted.  

As to the breach of contract claim, Plaintiffs had not shown there is a triable issue of 

material fact. Plaintiffs alleged that there was a written lease between the parties. Plaintiffs did 

not allege that there was an oral agreement or an implied contract between Flores and the 

Defendants. Thus, Defendants have shown that they will prevail on the breach of contract claim 

and summary adjudication as to cause of action one brought by Flores is granted. This ruling 

does not address whether Flores can prevail against the Defendants for breach of an oral or 

implied contract as those claims have not been alleged.  
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Plaintiffs argue that the Richmond Rental Control Ordinance required Defendants to 

object to Flores as a subtenant at the property. Plaintiffs failed to provide copies and request 

judicial notice of the relevant sections of Ordinance. Plaintiffs’ memorandum quotes portions of 

Ordinance, but reading the quoted portion does not help Plaintiffs. The quoted portion of the 

Ordinance relates to when a tenancy can be terminated for an unapproved subtenant. It does 

not address when unapproved subtenant becomes an approved subtenant or when that 

subtenant has a contract with the landlords.  

Defendants’ request for judicial notice of 11.100.020(I) and (M) Richmond Rent Control 

Ordinance are granted.  

There were a few filing issues in this case that parties should correct in the future. 

Defendants’ exhibits were not properly tabbed. Defendants tabbed only exhibits 1 and 2 and 

failed to tab exhibits A to F. Plaintiffs’ opposition was filed as one large packet, including the 

memorandum, response to the separate statement and all the evidence attached together. 

While the evidence can be filed together, the remaining documents should be filed separately.  

Plaintiffs’ reply to the reply is stricken. Plaintiffs did not have permission to file it and it is 

not permitted by statute.  

Objections to Evidence 

Defendants’ objections to evidence are not numbered consecutively, some objectionable 

material is lumped together improperly and Defendants did not provide a proposed order on the 

objections. (See California rule of Court, Rule 3.1354.)  Despite these rule violations, the Court 

rules on Defendants’ objections to evidence as follows: 

Luis Flores: 

1. Paragraph 9: Overruled. Flores states that he was living at the property and thus, he 
knows who the onsite managers are. Ana’s statements are not hearsay as they are 
not offered for the truth (ie. Ana would tow the car), but Ana’s state of mind. In 
addition, the statement is a party admission.  

2. Paragraph 10: Overruled. The statement that Flores is Maria’s roommate is not 
hearsay, but goes to the managers’ state of mind. In addition, the statement is a 
party admission. 

3. Paragraph 12: Sustained as to the statement that the managers “and they were fine 
with that” and otherwise overruled.  

4. Paragraph 17: Overruled.  

5. Paragraphs 18-20: Overruled.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/21/21 

 
 

- 20 - 

Maria Gonzalez: 

6. Paragraph 7: Overruled.  

7. Paragraph 8: Overruled. 

8. Paragraph 9: Overruled.  

9. Paragraph 10: Overruled. Based on the entire declaration, this statement means that 
the managers never objected to Flores living at the apartment and not that they 
affirmatively said they were fine with Flores living there.  

10. Paragraphs 14-16: Overruled.  

Exhibit C: 

11. Sustained.  

Response to Fact 20:  

12. Overruled. Objections should be made to evidence, not facts or responses to facts 
included in a separate statement. 

 
If the ruling is timely contested the hearing will be at 9:45 a.m. 
 

  

16.  TIME:  11.15 a.m.   CASE#: MSC20-00110 
CASE NAME: KARP VS. BAER 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY LAWRENCE B. KARP 
* TENTATIVE RULING: * 
 
Plaintiff Lawrence B. Karp’s Motion for Leave to Amend is denied. 
 
 At the hearing on April 16 on Plaintiff’s Motion for Leave to Amend, the Court set aside 
the tentative ruling denying the motion.  The Court continued the hearing and allowed Plaintiff to 
submit a proposed Second Amended Complaint.    
 
   Motions for leave to amend the pleadings are directed to the sound discretion of the 
court.  After review of the Plaintiff’s proposed Second Amended Complaint, Plaintiff’s Response 
to Defendant’s Opposition, and Plaintiff’s previous filings in support of the motion, the Court 
finds the additional allegations fail to allege actual fraud.  As the claims sound in legal 
malpractice, they are subject to the one-year statute of limitations set forth in Code of Civil 
Procedure 340.6.  
 
 Ordinarily the judge will not consider the validity of the proposed amended, but the Court 
may “deny leave when the proposed amendment or amended pleading is insufficient to state a 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/21/21 

 
 

- 21 - 

cause of action or defense.” (Congleton v. Nat'l Union Fire Ins. Co. (1987) 189 Cal.App.3d 51, 
62.) 
 In the proposed amended SAC, Plaintiff alleges that before the attorney-client 
relationship had been formed, Defendant Baer made false representations and promises, 
which included: 
 

 1. “[H]e [attorney Baer] was available for the purpose of securing documents 
relevant to the distribution of funds to Lulu’s Karp’s issue from a sale of the family 
home, and…” (Proposed SAC, ¶ 2: 20-21.) 
2. “[T]hat he had the power to take depositions and/or subpoena originals of the 
documents to establish the existence of legitimate original documents.” 
((Proposed SAC, ¶ 2: 21-23.) 
 

 Plaintiff alleges these “false representations” induced him to give the retainer fee. 
Plaintiff alleges Defendant knew he could not perform and had no intention of performing 
because of his trial schedule (Foster case in San Mateo County.)    
 
 Plaintiff argues he has alleged conduct in the proposed SAC that constitutes fraud as 
defined in Civil Code Section 1572.     
 

 Actual fraud, within the meaning of this chapter, consists in any of the following 
acts, committed by a party to the contract, or with his connivance, with intent to 
deceive another party thereto, or to induce him to enter into the contract: 
 
1. The suggestion, as a fact, of that which is not true, by one who does not 
believe it to be true; 
2. The positive assertion, in a manner not warranted by the information of the 
person making it, of that which is not true, though he believes it to be true; 
3. The suppression of that which is true, by one having knowledge or belief of the 
fact; 
4. A promise made without any intention of performing it; or, 
5. Any other act fitted to deceive. 

 
 Here, Plaintiff alleges in the proposed SAC that Attorney Baer represented he would 
perform efficiently to obtain views of the “original documents, when he knew he would be busy 
in trial in Redwood City. He [Baer] knew he could not perform and concealed this wrongful 
conduct. (SAC, ¶10.1) 
 
 Plaintiff claims he alleged Baer positively asserted that he was able to, and would obtain, 
viewings of the original documents that had been altered. (SAC, ¶ 10.2.) 
 
 Plaintiff believes Baer suppressed a true fact. Plaintiff alleges Baer was in trial in San 
Mateo County and did not have time to prepare for, schedule or take a deposition, or request a 
Discovery Referee, but did not inform Plaintiff of his unavailability.  (SAC, ¶10.3)  
 
 Plaintiff believes he Baer made a promise without any intention of performing it.  Here, 
Baer promised he would obtain for viewing, the originals of altered documents. Baer never told 
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Plaintiff he was entering into a long cause trial with millions of dollars at stake. (The inference 
being Defendant knew he would be in trial, so he had no intent to perform when the promise 
was made.) (SAC, ¶10.4). 
 
 As to other acts to deceive, Plaintiff alleges that Defendant Baer billed him for time when 
he was engrossed in another trial.  Then, when questioned, Defendant terminated the attorney-
client relationship with a “poison pen” letter.  The excuses in the letter were actual fraud. There 
were lies to cover up Baer’s actual fraud inducing Plaintiff to hire him.  (SAC, ¶10.5.)   
 
 “‘The statute of limitations to be applied is determined by the nature of the right sued 
upon, not by the form of the action or the relief demanded.’ [Citation.]” (Davies v. Krasna (1975) 
14 Cal.3d 502, 515.)  At heart of these allegations is Defendant’s obligations as an 
attorney.  Where the injury is suffered by reason of an attorney's professional negligence, the 
gravamen of the claim is legal malpractice, regardless of whether it is pled in tort or contract. 
(Kracht v. Perrin (1990) 219 Cal.App.3d 1019, 1022.)   
 
 Here, the appropriate statute is CCP § 340.6.  “Section 340.6(a) applies to claims that 
necessarily depend on proof that an attorney violated a professional obligation in the course of 
providing professional services unless the claim is for actual fraud.” (Lee v. Hanley (2015) 61 
Cal.4th 1225, 1239.) “The Legislature enacted the statute so that the applicable limitations 
period for such claims would turn on the conduct alleged and ultimately proven, not on the way 
the complaint was styled.” (Lee v. Hanley (2015) 61 Cal.4th 1225, 1236.)  “[T]he actual 
fraud exemption more than likely refers to nonprofessional conduct that occurs in the 
performance of an attorney's services.” (Roger Cleveland Golf Co., Inc. v. Krane & Smith, 
APC (2014) 225 Cal.App.4th 660, 678.) 
 
  Furthermore, the Court, in its ruling on the Demurrer to the First Cause of Action, in the 
Order dated December 17, 2020, determined that the gravamen of Plaintiff’s complaint is legal 
malpractice.  The Court stated, “While Karp’s complaint is certainly styled as one for actual 
fraud…, the Court considers that the gravamen of Karp’s complaint against Baer and HBH falls 
within § 340.6 under Lee.”    
 
  As to the proposed Financial Elder Abuse claim, it is based on the same allegations 
of fraud that Court has determined are more appropriately claims of legal malpractice.  
Plaintiff argues that he alleged “senior fraud” under Welfare and Institutions Code §15657.7, 
which is different from legal malpractice.  In order for the Financial Elder Abuse claim to be 
viable, Plaintiffs must allege Defendants intended to defraud him.  Welf. & Inst. Code, 
§ 15610.30 provides: 

 
(a) “Financial abuse” of an elder or dependent adult occurs when a person or 
entity does any of the following: 
(1) Takes, secretes, appropriates, obtains, or retains real or personal property of 
an elder or dependent adult for a wrongful use or with intent to defraud, or both. 

  
 As discussed above, Plaintiff “fraud” allegations amounts to failure in the performances 
of legal services.     
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   “When amendment would be futile because the amended petition would be barred by the 
statute of limitations, the trial court does not abuse its discretion in denying the motion for leave 
to amend.”  (Royalty Carpet Mills, Inc. v. City of Irvine (2005) 125 Cal.App.4th 1110, 1124.) 
 
Defendants’ Request for Judicial Notice 
 Defendants request the Court to take judicial notice of the following: 

1. Exhibit 1A—Complaint, Karp v. Baer, Case No. C20-00110 
2. Exhibit 1B—Proposed FAC, Karp v. Baer, Case No. C20-00110 
3. Exhibit 2—Affidavit of Lawrence B. Karp, filed January 21, 2020 (sic) 
4. Exhibit 3-- Register of Actions in case of Matter of Ledwiga Karp Revocable Trust, Case 

No. PROMSP17-00404. 
5. Exhibit 4--Substitution of Attorney, filed April 25, 2018, in case of Matter of Ledwiga Karp 

Revocable Trust, Case No. PROMSP17-00404 
6. Exhibit 5-- Court Order on Demurrer, filed on December 17, 2020. 
7. Exhibit  6—Register of Actions in Case No. 20-00110, filed January 21, 2020 
8. Exhibit 7—Copy of the October 9, 2020, Tentative Ruling 

   
Defendants’ unopposed request is granted. 
 
Defendants’ Supplemental Request for Judicial Notice 
 Pursuant to Evidence Code §§ 451, 452, Defendants request the Court to take judicial 
notice of the following: 

1. Exhibit 1—Proposed SAC, C20-00110 
2. Exhibit 2—Court’s Order on Demurrer, filed on December 17, 2020 
3. Exhibit 3—Tentative Ruling, issued on April 16, 2021 
4. Exhibit 4—Complaint, C20-00110, filed January 21, 2020 

 
Defendants’ unopposed request is granted. 
 
If timely contested, the hearing will be at 11:15 a.m. 
 

  

17.  TIME:  11 a.m.   CASE#: MSC20-00110 
CASE NAME: KARP VS. BAER 
HEARING ON MOTION FOR JUDGEMENT ON THE PLEADINGS 
FILED BY DAVID W. BAER, et al. 
* TENTATIVE RULING: * 
 
 
 
 Defendants’ Motion for Judgment on the Pleadings is granted without leave to amend. 
  
            This motion was previously heard in part on April 16, 2021.  The Court continued the 
motion to enable Plaintiff an opportunity to show Plaintiff’s proposed amended complaint could 
be viable.  As the Court has determined, the proposed amended complaint suffers the same 
fate, the Court re-issues the previous tentative on the Motion for Judgment on the Pleadings.    
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Background 
 On or about July 3, 2017, Plaintiff Lawrence B. Karp and E. Susan Sutton as trustees of 
the Lulu Karp Trust entered into negotiations with Defendants Baer and Hartog, Baer & Hand 
(“HBH”) to represent them in connection with the defense of a probate petition to have Karp 
removed as executor and trustee. Plaintiff alleges Defendants made mistakes in the preparation 
and drafting of the cross-petition and written discovery.  Defendants failed to bring a motion to 
compel after the adverse party failed to properly respond to discovery requests. 
 
    Plaintiff filed this action for fraud, breach of contract, and declaratory relief. 
On December 17, 2020, the Court sustained Defendant’s demurrer to the First Cause of Action 
for Fraud.   
 
Motion 
 
 Pursuant to CCP § 438, Defendants move for Judgment on the Pleadings as to Plaintiff’s 
Second Cause of Action for Breach of Contract and Third Cause of Action “Declaratory Relief” 
on the ground these causes of action are barred by the one-year statute of limitations set forth in 
CCP § 340.6(a).   
 While Plaintiff filed an objection, Plaintiff did not file a substantive opposition to the 
motion. 
 
Judgment on the Pleadings Standard 
 
 “‘A motion for judgment on the pleadings performs the same function as a general 
demurrer, and [thus] attacks only defects disclosed on the face of the pleadings or by matters 
that can be judicially noticed. [Citations.] [Citation.]’ [Citation.]” (Pointe San Diego Residential 
Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 
274.)  The rules governing demurrers apply. (Cloud v. Northrop Grumman Corp. (1998) 67 
CA4th 995, 999.)  All material facts which were properly pleaded are deemed true, but not 
contentions, deductions, or conclusions of fact or law.  (Mack v. State Bar (2001) 92 Cal.App.4th 
957, 961.)    
 
Analysis 
 
 Defendants now seek dismissal of Plaintiff’s remaining causes of action for Breach of 
Contract and for Declaratory Relief as they are grounded in identical allegations as the fraud 
claim to which the demurrer was sustained. Defendants maintain the gravamen of both the 
breach of contract claim and the claim for declaratory relief is legal malpractice.  As such, they 
are untimely under CCP § 340.6(a)’s one-year statute of limitations. Defendants argue that an 
injury suffered by reason of a defendant’s conduct gives rise to a single cause of action, 
regardless of how many theories are pled in the complaint. 
 
 Cal. Code of Civil Procedure § 340.6(a) provides in pertinent part:  
An action against an attorney for a wrongful act or omission, other than for actual fraud, arising 
in the performance of professional services shall be commenced within one year after the 
plaintiff discovers, or through the use of reasonable diligence should have discovered, the facts 
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constituting the wrongful act or omission, or four years from the date of the wrongful act or 
omission, whichever occurs first. 
 
 “Section 340.6(a) applies to claims that necessarily depend on proof that an attorney 
violated a professional obligation in the course of providing professional services unless the 
claim is for actual fraud.” (Lee v. Hanley (2015) 61 Cal.4th 1225, 1239.)   “In this context, a 
“professional obligation” is an obligation that an attorney has by virtue of being an attorney, such 
as fiduciary obligations, the obligation to perform competently, the obligation to perform the 
services contemplated in a legal services contract into which an attorney has entered, and the 
obligations embodied in the State Bar Rules of Professional Conduct.”  (Lee v. Hanley (2015) 61 
Cal.4th 1225, 1237.)  
 
 “‘The statute of limitations that applies to an action is governed by the gravamen of the 
complaint, not the cause of action pled.’ [Citation.]  It is the substance of the action, rather than 
the form of the pleading or the labels employed, that governs.” 
(Professional Collection Consultants v. Lauron (2017) 8 Cal.App.5th 958, 967-968.) “‘The 
statute of limitations to be applied is determined by the nature of the right sued upon, not by the 
form of the action or the relief demanded.’ [Citation.]” (Davies v. Krasna (1975) 14 Cal.3d 502, 
515.) “What is significant for statute of limitations purposes is the primary interest invaded by 
defendant's wrongful conduct.” (Barton v. New United Motor Manufacturing, Inc. (1996) 43 
Cal.App.4th 1200, 1207.) 
 
 Here, in the Second Cause of Action for Breach of Contract, Plaintiff alleges Defendants 
breached the written fee agreements, inter alia, by failing to timely bring various motions to 
compel further responses and by wrongfully terminating the attorney-client relationship to 
conceal their failure to properly represent Plaintiff. The gravamen of the complaint is 
Defendant’s failure to perform the contemplated legal services.  CCP § 340.6(a) one-year 
statute of limitations governs this cause of because Plaintiff’s recovery is dependent on proof 
that an attorney violated a professional obligation.   
 
 In the Third Cause of Action for Declaratory Relief, Plaintiff seeks a judicial determination 
of his rights, duties, and a declaration as to the amount he owes, if any, to Defendants for their 
legal services. “The duration of the limitations period applicable to a declaratory relief action is 
determined by the nature of the underlying obligation sought to be adjudicated.” (Snyder v. 
California Ins. Guarantee Assn. (2014) 229 Cal.App.4th 1196, 1208.)  “[I]t is the rule 
that ‘the statute of limitations governing a request for declaratory relief is the one applicable to 
an ordinary legal or equitable action based on the same claim.’” (North Star Reinsurance Corp. 
v. Superior Court (1992) 10 Cal.App.4th 1815, 1822.) 
 
 Here, Plaintiff alleges he suffered harm as he paid Defendants in excess of $39,000 for 
legal services which he claims were practically worthless and harmful to the Trust Case.  He 
wants a judicial declaration of whether he owes Defendants any money.  First, “An attorney 
owes the client a fiduciary duty ‘of the very highest character…’ This fiduciary duty requires fee 
agreements and billings ‘must be fair, reasonable and fully explained to the client.’” (Bird, 
Marella, Boxer & Wolpert v. Superior Court (2003) 106 Cal.App.4th 419, 430-431.)  Secondly, 
“courts have held attorney-client fee disputes and legal malpractice claims fall within the same 
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statute of limitations.” (Ibid, at p. 430.)  Here, the one-year statute of limitations applies to 
Plaintiff’s declaratory relief action.  
 
 Finally, the judicial record and documents the Court takes judicial notice of establishes 
that the complaint was filed beyond the statute of limitations period. The attorney-client 
relationship ended no later than April 25, 2018.  Defendants were substituted out of the Trust 
Case as Plaintiff’s counsel and Plaintiff’s new counsel. Barr & Young was substituted in on 
behalf Plaintiff on April 25, 2018.   
 
 Plaintiff’s Affidavit filed on June 1, 2020 in support of application for default judgment, 
states that when it was obvious that Defendant failed to prosecute Plaintiff’s case as promised, 
Plaintiff stopped pay for legal services, after paying $39,865 about half for failed discovery, the 
Defendant billed $15,756.76 in attorney’s fees. Plaintiff’s Affidavit also states he sought payment 
for attorney fees by the replacement attorneys.  Plaintiff attached the invoice dated June 13, 
2018 as Exhibit D to his Affidavit.  (See Defendant’s RJN, Exhibit 2.)  
 
  The Court’s Order on the Demurrer, dated December 17, 2020, confirms the record 
established that Plaintiff’s realization of harm by Defendants’ conduct “must have occurred 
immediately upon the termination of the [attorney-client] relationship, and certainly well before 
April of 2019.”  The Court further stated, “There [was] no basis on which the Court [could] 
concluded that [Plaintiff] was not aware of the harm he allegedly suffered on or before April 25, 
2018.”  The complaint needed to be filed no later than April 25, 2019.  Despite knowing of the 
alleged legal malpractice and suffering damages in 2018, Plaintiff did not file suit until January 
21, 2020.  
 
 The Motion for Judgment on the Pleadings is therefore granted without leave to amend. 
 
 Defendants’ Request for Judicial Notice  
 Defendants request the Court to take judicial notice of the following: 

1. Exhibit 1—Complaint, Contra Costa Case No. C20-00110, filed January 21, 2020 
2. Exhibit 2—Affidavit by Lawrence B. Karp, filed June 1, 2020 
3. Exhibit 3—Register of Actions in case of Matter of Ledwiga Karp Revocable Trust, Case 

No. PROMSP17-00404. 
4. Exhibit 4—Substitution of Attorney, filed April 25, 2018, in case of Matter of Ledwiga 

Karp Revocable Trust, Case No. PROMSP17-00404. 
5. Exhibit 5—Court Order on Demurrer, filed on December 17, 2020. 

  
Defendants’ unopposed request is granted. 
 
If timely contested, the hearing will be at 11:00 a.m. 
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18.  TIME:  11 a.m.   CASE#: MSC20-00110 
CASE NAME: KARP VS. BAER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 11/1/21 at 8:30 a.m. The parties are to address the issues that remain, if any, 
at that time. 
 
If the motion matters are contested, this ruling will be vacated and the parties can address the 
issues at the hearing at 11:00 a.m. 
 

  

19.  TIME:  9:15 a.m.   CASE#: MSC20-01132 
CASE NAME: HAGUE VS. HILLTOP RADIOLOGY LLC 
HEARING ON MOTION FOR ORDER APPROVING PAGA SETTLEMENT 
FILED BY ASHLEY HAGUE 
* TENTATIVE RULING: * 
 
Appearance required at 9:15 a.m. 
 

  

20.  TIME:  9:00   CASE#: MSC20-02099 
CASE NAME: RSS WFRBS2013-C16-CA VS. SUN VALLEY 
HEARING ON APPLCATION TO APPEAR PRO HAC VICE 
FILED BY PLAINTIFF   (ATTY: PAUL E. CHRONIS) 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

21.  TIME:  11 a.m.  CASE#: MSC19-01650 
CASE NAME: PIPPINS VS. WILLIAMS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY JEREMY D. WILLIAMS 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Jeremy Williams to Plaintiffs' Second Amended 
Complaint ("SAC") challenging each of the fifteen causes of action alleged in the SAC. For the 
reasons set forth, the Court rules as follows on the demurrers: (a) 1st, 2d, 3rd, 4th, 5th, 7th, 8th, 
9th, 10th, 13th and 15th C/As - sustained, with leave to amend; (b) 6th C/A for negligence - 
overruled; (b) 11th, 12th and 14th C/As - sustained without leave to amend and without 
prejudice to Plaintiffs pursuing the relief sought by those causes of action by appropriate 
petition or proceeding under the Probate Code before the Probate Division of the Court. In light 
of the supplemental Case Management Conference statements and this ruling, Plaintiffs are 
also granted leave to amend the SAC to the extent they deem necessary or appropriate (a) to 
address the assertion of survivor claims by Mrs. Jones as a survivor of Moses Jones, and (b) to 
amend or delete claims by Plaintiffs Vickey Pippins and Sandria Husband in light of Mrs. Jones 
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apparent status as Mr. Jones' sole heir and this ruling on the demurrer. Any amended complaint 
shall be filed by June 4, 2021, together with the declaration required under Code of Civil 
Procedure § 377.32 as to any survivor claims. 

Factual Background 

This case involves a dispute among family members over title to a residence located at 157 
South 20th Street in Richmond ("Richmond Property") and the persons who should be 
responsible for making healthcare and financial decisions for Plaintiff Myrtle Jones. Mrs. Jones 
and her daughters Vickey Pippins and Sandria Husband are the named plaintiffs. They are 
suing two of Mrs. Jones grandchildren, defendants Jeremy Williams and Raymond Landry, and 
Mrs. Jones' other daughter, defendant Synthia Jones-Clark. (SAC ¶ 2.)  Defendant Julius Xavier 
Van Hook was the notary public who allegedly notarized a grant deed to the Richmond Property 
that Plaintiffs seek to cancel. (SAC ¶ 12.) 

Myrtle Jones is suing on behalf of herself and the estate of her late husband Moses Jones, Sr. 
(SAC ¶ 1.) The SAC alleges Vickey Pippins seeks to "probate the estate" of her late father. 
(SAC ¶ 1.) Plaintiffs allege Ms. Pippins and Mrs. Jones are alleged to be asserting survivor 
claims on behalf of Moses Jones. (SAC ¶ 25.)  

In summary, Plaintiffs allege that based on fraud and duress, Mrs. Jones was induced to 
execute a grant deed conveying title to the Richmond Property without consideration to Mr. 
Williams and Ms. Jones-Clark. (SAC ¶¶ 8, 11-13.) The SAC alleges Mr. Williams undertook to 
supervise a remodel of the Richmond Property that took too long and may not have been 
properly performed, and that rents paid by the tenants who moved in subsequently have not 
been accounted for. (SAC ¶¶ 6, 7.) There is a reference to the remodel being funded by a 
"refinancing" but the SAC does not allege who obtained the loan and controlled the 
disbursement of payments for the remodel. (SAC ¶ 7.) 

The SAC also alleges that defendants Mr. Landry and Ms. Jones-Clark obtained powers of 
attorney to make health care and financial decisions for Mrs. Jones in 2019, and the parties 
dispute whether the powers of attorney granted Mr. Landry and Ms. Jones-Clark remain valid. 
(SAC ¶¶ 8, 18, 24.) Plaintiffs allege a series of disputes among Mr. Landry and Mrs. Jones' 
daughters in 2019 over access to Mrs. Jones and Mrs. Jones' care. (SAC ¶¶ 18-22, 24.) 
Plaintiffs allege that after April 2019, Mrs. Jones stopped receiving mail and income from 
various sources, and that Mrs. Jones' financial accounts have been "emptied or closed." 
(SAC ¶ 23.)  

Procedural Background 

Plaintiffs allege 15 causes of action against the defendants. In response to the first amended 
complaint ("FAC"), Mr. Williams filed a general demurrer to all causes of action. Plaintiffs did not 
oppose the demurrer to the FAC, and the demurrer was sustained, with leave to amend, without 
a substantive discussion of the merits of the demurrer and the claims. (1/8/21 Ruling.)  

The SAC, which includes a quiet title cause of action, is now verified as required by the quiet 
title statutes, and makes material, substantive amendments to paragraphs 3, 8, 11-16, 26 [1st 
c/a], 29 [2d c/a], 33 [4th c/a], and 52 [14th c/a]. Defendant Mr. Williams demurs to all 15 of the 
causes of action of the SAC under Code of Civil Procedure § 430.10(e). 

On May 17, 2021, the Court held a case management conference. At the Court's request, 
Plaintiffs and Mr. Williams filed supplemental case management statements. Plaintiffs' 
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statement indicates Plaintiffs believe Mr. Jones' entire estate passes to Mrs. Jones as his wife at 
the time of his death and based on their joint tenancy title to the Richmond Property prior to the 
disputed grant deed to Mr. Williams. (Pl. Supp. CMC Stmt p. 2, ¶¶ 5, 6.) To the extent any of the 
causes of action are asserted by Mrs. Jones as a survivor to Mr. Jones, Plaintiffs state that they 
will file the required declaration by Mrs. Jones under Code of Civil Procedure § 377.32. (Pl. 
Supp. CMC Stmt p. 2, ¶ 5.)   

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 
859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court deems 
the facts alleged to be true, "however improbable they may be." (Del E. Webb Corp. v. 
Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; Universal By-Products, Inc. v. City of 
Modesto (1974) 43 Cal.App.3d 145, 151.) The Court gives the complaint "a reasonable 
interpretation, reading it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 
Cal. 3d at 318.) Further, "In the construction of a pleading, for the purpose of determining its 
effect, its allegations must be liberally construed, with a view to substantial justice between the 
parties." (Code Civ. Proc. § 452.) 

In ruling on the demurrer, the Court is limited to consideration of the SAC and matters of which 
the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian v. 
Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a 
court cannot consider, as Mercury would have us do, the substance of declarations, matter not 
subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 
contents. (Citations omitted.)"].)  

Orme Declaration Exhibit 1  

Mr. Williams' counsel filed a declaration in support of the demurrer addressing his compliance 
with the pre-filing meet and confer requirement of Code of Civil Procedure § 430.41(a), but 
which also attaches a complaint made with the California Secretary of State against defendant 
Mr. Van Hook, the notary public who acknowledged the signature on the grant deed, and the 
response by the Secretary of State's office. (Orme Decl. ¶ 2 and Exh. 1.) Mr. Williams did not 
request judicial notice of this document under Evidence Code §§ 451 and 452, but even if he 
did, the Court cannot take judicial notice of the truth of their contents. (Donabedian v. Mercury 
Ins. Co., supra, 116 Cal.App.4th at 994; C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 
1094, 1103-1104.)  

Analysis 

1st C/A (Quiet Title), 2d C/A (Rescission) and 3d C/A (Cancellation of Deed) 

Defendant challenges the sufficiency of Plaintiffs' claim for quiet title based on Plaintiffs' 
allegation that Mrs. Jones has "equitable title" to the Richmond Property, arguing that Plaintiffs 
have not alleged facts to prove any interest or title to the Richmond Property superior to Mr. 
Williams' title under the grant deed conveying title to him. He contends the second cause of 
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action for rescission and third cause of action for cancellation of the grant deed "reiterate" the 
deficiencies of the quiet title cause of action. (Dem. pp. 6, 7.) 

A. General Legal Framework of the Causes of Action 
Code of Civil Procedure § 760.020(a) authorizes quiet title actions "to establish title against 
adverse claims to real or personal property or any interest therein." Code of Civil Procedure 
§ 761.020 lists the requirements of a complaint for quiet title, including that the complaint allege: 
"(b) The title of the plaintiff as to which a determination under this chapter is sought and the 
basis of the title. . . .; (c) The adverse claims to the title of the plaintiff against which a 
determination is sought. . . . [and] (e) A prayer for the determination of the title of the plaintiff 
against the adverse claims." Code of Civil Procedure § 760.010(a) defines a "claim" to property 
for purposes of the quiet title statutes as including "a legal or equitable right, title, estate, lien, or 
interest in property or cloud upon title." (CCP § 761.020(b), (c) and (e).)  

A quiet title cause of action may be based on claims for rescission or cancellation of a grant 
deed obtained through fraud, duress or undue influence, and facts such as a close familial 
relationship between the grantor and grantee, the lack of any consideration for the transfer of 
the asset, the age and infirmity of the party conveying the property, and other acts by the 
recipient family member may support a finding of fraud, duress or undue influence to support the 
claim to rescind or cancel the deed and quiet title in the plaintiff. (Steiner v. Steiner (1958) 160 
Cal.App.2d 665, 668-669 ["It is settled that a deed secured by fraud is' invalid and is subject to 
cancellation. [Citations omitted.]"]; (Fallon v. Triangle Management Servs. (1985) 169 
Cal.App.3d 1103, 1106 ["A deed obtained as a result of fraud committed against the grantor or 
by use of undue influence by the grantee may be rescinded by the grantor. [Citations omitted.]".) 
(See also Burris v. Adams (1892) 96 Cal. 664, 667 [quiet title based on fraud]; Leeper v. 
Beltrami (1959) 53 Cal.2d 195, 214 [counts for quiet title and cancellation of deed are grounded 
in a cause of action for cancellation of the deed, which were barred by statute of limitations in 
that case]; Beckmann v. Beckmann (1959) 174 Cal.App.2d 717, 721-722 [deed to grantee's 
daughter obtained by undue influence and rescinded based on age and senility of parent, 
activity by the daughter in obtaining the deed, and lack of consideration for the transfer]; 
Pleasants v. Hanson (1920) 48 Cal.App. 626, 630-631 [affirming judgment invalidating transfer 
of real property for no consideration by infirm mother to one of her children as procured by fraud 
and undue influence].) The case of Hines v. Hubble (1956) 144 Cal.App.2d 830, 837, cited by 
defendant, recognizes that the general rule that a tenant may not deny his landlord's title is 
subject to an exception for fraud.   

Under Civil Code § 1689, grounds to rescind a contract, including a deed, exist "[i]f the consent 
of the party rescinding, or of any party jointly contracting with him, was given by mistake, or 
obtained through duress, menace, fraud, or undue influence, exercised by or with the 
connivance of the party as to whom he rescinds, or of any other party to the contract jointly 
interested with such party." (Civ. Code § 1689(b)(1).) Duress is generally defined in Civil Code 
§ 1569 and generally involves threats to a person's liberty or property or to family members to 
induce action or nonaction. (In re Marriage of Broderick (1989) 209 Cal.App.3d 489, 499.)  

Undue influence is addressed in Civil Code § 1575. What constitutes undue influence is not 
subject to "fixed definitions or inflexible formulas" but "whether from the entire context it appears 
that one's will was overborne and he was induced to do or forbear to do an act which he would 
not do, or would do, if left to act freely. [Citations omitted.]" (Keithley v. Civil Service Bd. (1970) 
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11 Cal.App.3d 443, 451.) (See also Robison v. City of Manteca (2000) 78 Cal.App.4th 452, 457-
458 ["The criteria which, when simultaneously present in a significant number determine the 
existence of undue influence, include an unusual or inappropriate time and location for 
discussing and consummating a contract; multiple negotiators for the dominant party and an 
absence of independent advisers for the servient party; and an insistence on immediate 
consummation of the contract without opportunity for third party review, coupled with excessive 
threats regarding the consequences of delay."].) 

General allegations of "fraud" or "duress" are considered conclusions or legal contentions; 
they are not sufficient to state a cause of action unless they are supported by specific factual 
allegations raising those issues. (See generally Marshall v. Packard-Bell Co. (1951) 106 
Cal.App.2d 770, 774; Burris v. Adams, supra, 96 Cal. at 667 [claim for quiet title and rescission 
of deed may be based on fraud "but the facts constituting the fraud must be pled with 
specificity"]; Leeper v. Beltrami, supra, 53 Cal.2d  at 214 [where "plaintiff seeks to quiet title on 
the ground defendant's title was secured from plaintiff by fraud, the plaintiff must plead and 
prove facts constituting the fraud. [Citations omitted.]"].)  

B. Application to the Facts Alleged in the SAC 
Plaintiffs allege that on May 1, 2017, Mrs. Jones signed a Durable Power of Attorney for Health 
Care in favor of Mr. Williams and Ms. Jones-Clark as their attorneys in fact, and that Mr. 
Williams has served as Mrs. Jones "attorney-in-fact" since then but does not allege that Mr. 
Williams' power of attorney extends to making financial decisions or executing financial or other 
documents for Mrs. Jones. (SAC ¶ 8.) Mrs. Jones and Mr. Moses Jones were the title holders of 
the Richmond Property where they resided in 2017. (SAC ¶¶ 6, 11.) In May 2017, Mr. and Mrs. 
Jones moved into Mr. Williams' home because of remodeling Mr. Williams and Mr. Landry 
requested to perform on the Richmond Property to allow the property to be rented to tenants, 
with the understanding that Mr. and Mrs. Jones would be able to reside at the Richmond 
Property along with the tenants after the remodel was completed. (SAC ¶ 7.) 

Plaintiffs allege that Mr. Jones died on June 2, 2018. (SAC ¶¶ 5, 11.) They allege near the time 
of Mr. Jones' passing, and around the time when Mrs. Jones had been released from the 
hospital because of her own health problems, Mr. Williams asked Mrs. Jones to sign a "long 
piece of paper." (SAC ¶ 11.) Mr. Williams told Mrs. Jones that if she did not sign "social security 
would take her house," that she could live with Mr. Williams for the rest of her life, and that the 
document she was signing was to transfer title to the Richmond Property to each of her three 
daughters in equal shares. (SAC ¶¶ 11.) The document Mrs. Jones signed at Mr. Williams' 
request was actually a grant deed transferring title to the Richmond Property to Mr. Williams and 
Ms. Jones-Clark purportedly as a "gift" transfer. (SAC ¶¶ 12, 13.) Plaintiffs allege Mrs. Jones did 
not understand the nature of the document she signed based on Mr. Williams' representations. 
(SAC ¶ 13.) They also allege that Mr. Landry supported Mr. Williams' obtaining the deed to the 
Richmond Property and "let his relatives known that 'he had friends in high places'." (SAC ¶ 15.)  

C. Insufficient Allegations of Fact Supporting Fraud, Duress and/or Undue 
Influence 

As set forth below in connection with the demurrer to the fifth and ninth causes of action, 
the SAC fails to allege certain necessary elements of fraud, including that Mr. Williams knew his 
statements to induce Mrs. Jones to sign the grant deed were false when made, or had no 
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reasonable basis for making the statements, and that he made the representations with intent to 
defraud her.  

The only facts alleged that might suggest "duress" based on a threat or intimidation are the 
allegation that Mrs. Jones was told social security might take her home and Mr. Landry's 
statement he had friends in high places, but it is not clear from the SAC that the latter statement 
was made to Mrs. Jones. Plaintiffs do not allege that these statements caused Mrs. Jones to be 
so afraid or to feel so threatened that she was unable to exercise her free will in executing the 
grant deed or that she would not have otherwise signed the grant deed. (Civ. Code § 1569; 
Keithley v. Civil Service Bd., supra, 11 Cal.App.3d at 450; Goldstein v. Enoch (1967) 248 
Cal.App.2d 891, 894-895 [for duress, other party must exert unlawful pressure to deprive the 
injured party of "contractual volition and induce him to act to his own detriment."].) Additional 
facts meeting these requirements are necessary to support a claim that Mrs. Jones executed 
the grant deed under duress based on these authorities. 

The SAC does not allege the term "undue influence" but the facts alleged in the SAC come 
close to alleging undue influence as a basis for rescission and cancellation of the deed and for 
the quiet title claim. Plaintiffs allege that Mrs. Jones was suffering from a health condition and 
that she had lost, or was about to lose, her husband Mr. Jones when she was approached by 
Mr. Williams to sign the grant deed. They allege her close familial relationship with Mr. Williams 
and that she was relying on Mr. Williams to supervise the remodel of her home and had moved 
in with him prior to executing the grant deed.  

What is missing from the existing allegations in the SAC in order to support a claim of undue 
influence as the ground for rescission or cancellation of the deed are explicit, rather than 
implied, allegations that Mrs. Williams had a relationship with her grandson in which she 
reposed trust and confidence in him, and that Mr. Williams used his confidential relationship with 
her or took advantage of her weakness, need or distress, to pressure her to execute the grant 
deed; and that she would not have executed the grant deed conveying the Richmond Property 
to him and Ms. Jones-Clark if not for Mr. Williams' exertion of pressure or taking advantage of 
her condition. (Civ. Code § 1575; Keithley v. Civil Service Bd., supra, 11 Cal.App.3d at 451.) 
The SAC includes facts apparently disputing a diagnosis that Mrs. Jones had dementia or lacks 
capacity. (SAC ¶ 8.) If Mrs. Jones contends that Mr. Williams was given a broader power of 
attorney in May 2017 giving him the power to manage her financial or other affairs, rather than 
one limited to health care decisions, that is not alleged in the SAC but may be another fact 
supporting the undue influence. Additional facts sufficient to support a claim of fraud, duress 
and/or undue influence need to be alleged to support these causes of action.   

The quiet title cause of action also must be amended to satisfy the statutory pleading 
requirements because the SAC does not include a legal description of the property subject to 
the quiet title claim. (Code Civ. Proc. § 761.020(a).) The Assessor's Parcel Number is not the 
legal description of the property, which should include a lot number and information regarding 
the book and page number, or a metes and bounds description which should be included in the 
recorded deed(s) related to the property. Therefore, the demurrer to the first, second, and third 
causes of action is sustained, with leave to amend. 
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 4th C/A – Violation of Welfare & Institutions Code §§ 15610.30 and 15657 

Welfare & Institutions Code § 15610.30 defines what constitutes financial abuse of an elder. An 
Elder is a person age 65 or older. (Welf. & Inst. Code § 15610.27.) A person who "takes, . . . 
appropriates, obtains, or retains real . . . property of an elder . . . for a wrongful use or with intent 
to defraud or both" or through undue influence commits financial abuse under the statute. (Welf. 
& Inst. Code § 15610.30(a)(1) and (a)(3).) "Undue influence" for purposes of that statute is 
defined in Welfare & Institutions Code § 15610.70.  

Defendant contends that the SAC fails to allege a specific "wrongful use" of Plaintiff's property. 
The SAC alleges that Mr. Williams obtained a grant deed conveying title to the Richmond 
Property to him and his mother, when Mrs. Jones intended to have her three daughters each 
share equally in the ownership of the property. This is a sufficient allegation of a taking of Mrs. 
Jones' interest in the Richmond Property and a wrongful use of that property to her detriment or 
harm for purposes of stating a cause of action. By its terms, a person may commit elder 
financial abuse either by obtaining property for a "wrongful use" or with intent to defraud or by 
exercising undue influence over the elder person. The person is "deemed" to have taken the 
property for a wrongful use if the person who took the property "knew or should have known that 
this conduct is likely to be harmful to the elder." (Welf. & Inst. Code § 15610.30(b).)  

However, there is a necessary element of this cause of action that has not been alleged, but is 
apparently assumed by the parties. The SAC does not explicitly allege that Mrs. Jones is 65 or 
older to meet the definition of an "elder" under Welfare & Institutions Code § 15610.27. The 
SAC should be amended to make that essential allegation. 

The Court notes that there may be other acts and omissions by the defendants that may qualify 
as a taking for a "wrongful use" of Mrs. Jones' property, such as the rents generated by the 
Richmond Property. However, the SAC fails to allege that Mr. Williams or the other defendants 
obtained those rents and made "wrongful use" of them, only that they are not "accounted for." 
(SAC ¶ 6.) That allegation is not sufficient to allege "wrongful use" of the rents by Mr. Williams or 
the other defendants. Similarly, the SAC alleges that in 2019, Mr. Landry and Ms. Jones-Clark 
obtained powers of attorney to make financial decisions for Mrs. Jones, and that Mrs. Jones 
stopped receiving mail and income since April 2019 and her financial accounts have been 
"emptied or closed." (SAC ¶¶ 8, 18-22, 24.) But the SAC does not allege that any of the 
defendants assumed control of Mrs. Jones' mail or income, that any of the defendants "emptied" 
or closed Mrs. Jones' financial accounts, or that any of the defendants took her mail, income or 
funds from her account and used any of this property for a "wrongful use" rather than, for 
example, to pay Mrs. Jones' bills or expenses or for other legitimate purposes. If Mrs. Jones 
intends to base this cause of action on any of those facts, then she must allege additional facts 
to meet the elements of Welfare & Institutions Code § 15610.30. The demurrer to the fourth 
cause of action is therefore sustained, with leave to amend. 

 5th C/A - Fraud and 9th C/A Intentional (or Negligent) Misrepresentation 

The elements of fraud are " '(a) misrepresentation (false representation, concealment, or 
nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce 
reliance; (d) justifiable reliance; and (e) resulting damage.’ [Citations omitted.]" (Lazar v. 
Superior Court (1996) 12 Cal.4th 631, 638.) Fraud must be pled with specificity; a plaintiff is 
required to plead the "who, what, when, and where" of the alleged misrepresentation, including, 
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as to a corporate defendant the identity and authority of the person who made the alleged 
misrepresentation, and what they stated or wrote. (Lazar v. Superior Court, supra, 12 Cal.4th at 
645, citing Tarmann v. State Farm Mutual Auto. Ins. Co. (1991) 2 Cal. App. 4th 153, 157].) 

"Negligent misrepresentation is a form of deceit, the elements of which consist of (1) a 
misrepresentation of a past or existing material fact, (2) without reasonable grounds for 
believing it to be true, (3) with intent to induce another's reliance on the fact misrepresented, (4) 
ignorance of the truth and justifiable reliance thereon by the party to whom the 
misrepresentation was directed, and (5) damages." (Fox v. Pollack (1986) 181 Cal.App.3d 954, 
962) Like intentional misrepresentation, it must be alleged with specificity. (Charnay v. Cobert 
(2006) 145 Cal.App.4th 170, 185, fn. 14.) Assertion of a fact without a reasonable ground for 
believing to be true or without sufficient basis can constitute negligent misrepresentation. (Small 
v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 174.) 

Plaintiffs have alleged with specificity the "who, what, when and where" of the false statements 
allegedly made by Mr. Williams to Mrs. Jones in connection with her execution of the grant deed 
to the Richmond Property, including the statements threatening that social security might take 
her property and false statements regarding the content of the grant deed which conveyed title 
to the Richmond Property only to him and his mother, and not to Mrs. Jones' three daughters in 
equal shares. (SAC ¶¶ 11-13, 35.) The SAC alleges that Mr. Williams made the statements, the 
general time frame of when he made them and the manner in which he made them. (Id.) They 
have adequately alleged Mrs. Jones justifiable reliance on the statements and the damage she 
sustained by loss of title to the property. (Id.)  

Though implied, the SAC does not explicitly allege that Mr. Williams made these statements 
with knowledge the statements were false and with intent to deceive Mrs. Jones. To the extent 
Plaintiffs allege a claim for negligent misrepresentation in the ninth cause of action (see SAC ¶ 
42), Plaintiffs have not alleged that Mr. Williams made the false statements without reasonable 
grounds for believing them to be true and that he intended that Mrs. Jones rely on the false 
statement of facts. The failure to plead these necessary elements make the fifth and ninth 
causes of action for fraud and misrepresentation/ negligent misrepresentation deficient.  

As an additional ground supporting the demurrer to these causes of action, as well as the sixth 
through fourteenth causes of action, Mr. Williams contends that Mrs. Jones cannot allege tort 
claims or obtain tort remedies for an action based on breach of a contract, relying on Aas v. 
Superior Court (2000) 24 Cal.4th 627, 643 and Freeman & Mills v. Belcher Oil Co.  (1995) 11 
Cal.4th 85, 107. (Dem. p. 10.) The cases Mr. Williams relies on are factually inapposite.  

Further, the Court rejects Mr. Williams' characterization of the basis of Mrs. Jones' claims as 
being based on breach of contract rather than tort. The SAC does not allege a claim for breach 
of contract. Mrs. Jones' claims are founded in the torts of fraud, misrepresentation, negligent 
misrepresentation, negligence, and breach of fiduciary duty.  and she alleges that contracts 
consisting of a grant deed transferring title to her property to Mr. Williams and Ms. Jones-Clark 
as well as powers of attorney for health care and over her financial affairs should be invalidated 
based on the fraud, duress or undue influence by which they were executed. The demurrer to 
the fifth and ninth causes of action is sustained, with leave to amend. 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/21/21 

 
 

- 35 - 

 6th C/A - Negligence 

"The elements of a cause of action for negligence are well established. They are '(a) a legal duty 
to use due care; (b) a breach of such legal duty; [and] (c) the breach as the proximate or legal 
cause of the resulting injury.' [Citations, internal quotation marks omitted; italics in original.]" 
(Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 917-918 [quoting Evan F. v. Hughson 
United Methodist Church (1992) 8 Cal. App. 4th 828, 834].) The existence of a legal duty for 
purposes of a negligence cause of action is generally a question of law. (See generally Ann M. 
v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 674.)  

If a person voluntarily undertakes to perform a service for another person, the person also 
assumes a duty to use proper care in performing the task undertaken; the person who 
undertakes that performance and fails to exercise due care may be liable for negligence to the 
other party. (Valdez v. Taylor Auto. Co. (1954) 129 Cal.App.2d 810, 817.) "A defendant who 
enters upon an affirmative course of conduct affecting the interests of another is regarded as 
assuming a duty to act, and will be liable for negligent acts or omissions [citations omitted], 
because one who undertakes to do an act must do it with care. [Citations omitted.]" (Bloomberg 
v. Interinsurance Exchange (1984) 162 Cal.App.3d 571, 575.) 

Unlike fraud or negligent misrepresentation, negligence may be alleged generally. (Hahn v. 
Mirda (2007) 147 Cal.App.4th 740, 747). Plaintiffs have alleged that Mr. Williams undertook to 
supervise a remodel of the Richmond Property in 2017, that he refinanced the property to obtain 
the funds to pay for the remodel, and that the remodel may not have properly abated mold at the 
property and may not have been performed by licensed contractors. (See SAC ¶¶ 6, 7.) 
Because negligence may be pled generally, these facts are sufficient to state that Mr. Williams 
assumed a legal duty to perform or supervise with due care the remodel of the residence and 
breached that duty. The demurrer to the sixth cause of action is therefore overruled. 

 7th C/A - Nuisance 

A private nuisance action requires plaintiff to prove the (1) interference with the plaintiff's use 
and enjoyment of his property; (2) that the "invasion of plaintiff's interest in the use and 
enjoyment of the land [is] substantial, i.e., that it cause[s] the plaintiff to suffer 'substantial actual 
damage'"; and (3) that the interference is unreasonable, meaning that it is "'of such a nature, 
duration or amount as to constitute unreasonable interference with the use and enjoyment of the 
land.'" (Mendez v. Rancho Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 262-263 
[Citations omitted, italics in original, quoting San Diego Gas & Electric Co. v. Superior Court 
(1996) 13 Cal.4th 893, 938.].) (See also Wilson v. Southern California Edison Co. (2018) 21 
Cal.App.5th 786, 802-803; Civil Code §§ 3479, 3481.) 

These authorities emphasize that a claim for private nuisance requires facts showing a 
"substantial" invasion of the party's use or enjoyment of property and interference that is 
"unreasonable." Mrs. Jones merely alleges the remodel took a long time and that the results 
may not have been satisfactory as to the mold abatement or performed by licensed contractors. 
(SAC ¶¶ 6, 7, 38.) These facts are insufficient to state a nuisance claim. The demurrer to the 
seventh cause of action is therefore sustained, with leave to amend. 
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 8th C/A - Breach of Fiduciary Duty 

"The elements of a cause of action for breach of fiduciary duty are the existence of a fiduciary 
relationship, breach of fiduciary duty, and damages. [Citation omitted.]" (Oasis West Realty, LLC 
v. Goldman (2011) 51 Cal.4th 811, 820-821.) A "confidential" relationship can arise in other 
circumstances that will create a fiduciary duty owed by the defendant to the plaintiff. The factors 
which must be alleged to support such a confidential relationship include "a direct, consensual 
relationship; trust and confidence reasonably reposed by plaintiff in defendant; and 
management and control of plaintiff's property by the defendant." (Apollo Capital Fund LLC v. 
Roth Capital Partners, LLC (2007) 158 Cal.App.4th 226, 245 [holding investors did not allege 
facts showing the existence of a confidential relationship to support a breach of fiduciary duty 
claim].)  

Merely placing trust in another is not enough. (Id.; Zumbrun v. University of Southern California 
(1972) 25 Cal.App.3d 1, 13.) For a fiduciary duty to arise in that circumstance, the defendant " 
'must either knowingly undertake to act on behalf and for the benefit of another, or must enter 
into a relationship which imposes that undertaking as a matter of law.' " (Id. at 246 [quoting 
Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 221].) 
(See also Richelle L. v. Roman Catholic Archbishop (2003) 106 Cal.App.4th 257, 270 
[relationship arises when person voluntarily assumes to accept the position and to not take 
advantage of the person's position of confidence without the other party's knowledge or 
consent].) A breach of duty from breach of a confidential relationship constitutes constructive 
fraud. (Davies v. Krasna (1975) 14 Cal.3d 502, 510; Civ. Code § 1573.)  

The SAC alleges the failure of each of the defendants "to protect the interests of" Mrs. Jones 
and Moses Jones is a breach of fiduciary duty. (SAC ¶ 40.) Plaintiffs do not allege certain facts 
essential to state a claim for breach of fiduciary duty based on a confidential relationship under 
the foregoing authorities. Plaintiffs do not allege that Mrs. Jones and Moses Jones had a 
relationship with Mr. Williams in which they reposed trust and confidence in Mr. Williams. 

There is no allegation in the SAC, except as to the remodel, that Mr. Williams had a power of 
attorney to make financial decisions for Mrs. Jones or that he knowingly assumed management 
and control over any property of Mrs. Jones to act for her benefit. The SAC does not allege that 
Mr. Williams was responsible for the diversion or disappearance of Mrs. Jones' mail, income or 
funds in her accounts, that Mr. Williams closed Mrs. Jones' accounts, and that he breached 
fiduciary duties to her by failing to act for her benefit. The demurrer to this cause of action is 
therefore sustained, with leave to amend. 

 10th C/A - Violation of Bus. & Prof. Code § 17200 (UCL) and Unjust Enrichment 

A claim for unfair business practices under Business and Professions Code § 17200 ("UCL") 
may be asserted by its terms for a "business act or practice" that is "unfair," "unlawful," or 
"fraudulent." The UCL covers a wide range of conduct. It embraces 'anything that can properly 
be called a business practice and that at the same time is forbidden by law.'  [Citations and 
internal quotations omitted.]" (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 
1134, 1143 ("Korea Supply").) 

The UCL statute defines the violation in terms of a "business act or practice" or "misleading 
advertising." The facts alleged in the SAC are familial relationships and acts and omissions 
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arising in the course of certain family members' gaining title to Mrs. Jones' interest in the 
Richmond Property and potentially controlling other assets. They do not allege Mr. Williams was 
engaging in "business" acts or practices in his dealings with his grandmother. Though the Court 
has doubts that facts can be alleged under the circumstances to state a claim for violation of the 
UCL, the demurrer to the tenth cause of action is therefore sustained, with leave to amend.  

11th C/A (Probate of Estate), 12th C/A (Petition for Conservatorship), and 14th C/A 
(Termination of Power of Attorney and Healthcare Directives) 

Plaintiffs' eleventh cause of action requests probate of the estate of Moses Jones. A probate 
estate is commenced by the filing of a petition on mandatory judicial council forms pursuant to 
Probate Code § 8000, et seq. (Jud. Council Form DE-111; Cal. R. Ct. 7.101(a) ["If a petition, an 
order, or another document to be submitted to the court is one for which the Judicial Council has 
adopted a mandatory form, that form must be used."].) A spouse of a decedent may also be 
able to file a spousal property petition. (Jud. Council Form DE-221.)  

The appointment of a conservator over a person is governed by the Probate Code, specifically 
Probate Code §§ 1800 et seq. A conservatorship proceeding is commenced by filing a petition 
under the applicable probate statutes using mandatory Judicial Council forms. (Prob. Code §§ 
1820, 1821; Form GC-310 and related forms; Cal. R. Ct. 7.101(a).) A proceeding for termination 
of powers of attorney, the determination of whether a power of attorney is in effect, and to 
declare the power of attorney revoked, is also subject a proceeding that must be commenced by 
a petition under the applicable Probate Code provisions. (See Prob. Code §§ 4540, 4541, and 
4765 et seq.) 

The foregoing petitions when filed are proceedings assigned to the Probate Division of the 
Court. (Local Rules 7.1, 7.4.) The eleventh, twelfth and fourteenth causes of action are not 
proper causes of action for a civil complaint, and the demurrer to these causes of action is 
therefore sustained, without leave to amend but without prejudice to Plaintiffs pursuing their 
rights to pursue such proceedings by appropriate petitions under the Probate Code.  

 13th C/A - Accounting 

"A cause of action for an accounting requires a showing that a relationship exists between the 
plaintiff and defendant that requires an accounting, and that some balance is due the plaintiff 
that can only be ascertained by an accounting. [Citations omitted.]]" (Teselle v. McLoughlin 
(2009) 173 Cal.App.4th 156, 179 ("Teselle").) An accounting cause of action lies where the 
plaintiff asserts a right to recover an amount that is not a sum certain or capable of being made 
certain by calculation. (Id.) An accounting cause of action may lie where there is a fiduciary 
relationship between the parties. (Jolley v. Chase Home Finance, LLC (2013) 213 Cal.App.4th 
872, 910.) 

For the reasons set forth regarding the demurrer to the eighth cause of action, Mrs. Jones has 
not alleged certain facts essential to demonstrate that Mr. Williams had a confidential 
relationship with Mrs. Jones that would support imposition of a fiduciary duty and a duty to 
provide an accounting. The specific allegations in paragraph 50 of the SAC in support of this 
claim do not allege facts related to the grounds for an accounting but instead repeat allegations 
that Mrs. Jones has claims for intentional and negligent misrepresentation. (SAC ¶ 50.) 
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The demurrer to the twelfth cause of action for an accounting is therefore sustained, with leave 
to amend. 

 15th C/A - Conversion and Trespass to Chattels 

Conversion and trespass are distinct claims. " 'Conversion is generally described as the 
wrongful exercise of dominion over the personal property of another. [Citation.] The basic 
elements of the tort are (1) the plaintiff's ownership or right to possession of personal property; 
(2) the defendant's disposition of the property in a manner that is inconsistent with the plaintiff's 
property rights; and (3) resulting damages. [Citation.]' [Citation omitted.]" (Regent Alliance Ltd. v. 
Rabizadeh (2014) 231 Cal.App.4th 1177, 1181 [quoting Fremont Indemnity Co. v. Fremont 
General Corp. (2007) 148 Cal.App.4th 97, 119].) A claim for conversion of money cannot be 
stated "unless a specific sum capable of identification is involved. [Citation omitted.]" (Software 
Design & Application v. Hoefer & Arnett (1996) 49 Cal.App.4th 472, 485.)  

"A trespass cause of action protects possessory interests in land from unlawful interference. 
[Citations omitted.]" (Hernandez v. Lopez (2009) 180 Cal.App.4th 932, 940.) The elements of a 
trespass claim are: "(1) the plaintiff's ownership or control of the property; (2) the defendant's 
intentional, reckless, or negligent entry onto the property; (3) lack of permission for the entry or 
acts in excess of permission; (4) harm; and (5) the defendant's conduct was a substantial factor 
in causing the harm. (See CACI No. 2000.)" (Ralphs Grocery Co. v. Victory Consultants, Inc., 
supra, 17 Cal.App.5th at 262.)  

The SAC does not allege facts supporting either cause of action. Conversion applies to personal 
property, and the SAC does not allege facts showing Mr. Williams exercised dominion or control 
over, or retained, any specific personal property of Mrs. Jones or any specific identifiable sum of 
money. The SAC does not allege facts showing Mr. Williams entered the Richmond Property 
recklessly or negligently or without Mrs. Jones' permission, since she apparently consented to 
his supervision of the remodel and is suing him for having negligently performed that task. 

Though it seems unlikely that Mrs. Jones can allege facts to state these causes of action, the 
demurrer to the fifteenth cause of action for conversion and trespass is therefore sustained, with 
leave to amend. If Mrs. Jones elects to amend, these distinct causes of action should be pled 
separately. 

In the event that this ruling is timely contested, the hearing will be at 11:00 a.m. 

 

 

22. TIME: 1.30 p.m.  CASE#: MSN21-0162 
CASE NAME: SHEKATKAR VS. REECE 
HEARING ON: COURT TRIAL 1 HR. SHORT CAUSE 
*TENTATIVE RULING:* 
 
The time for trial is moved to 1.30 pm. The parties are to appear in person in the courtroom. 
With any witnesses. Also with a binder of the documents they plan to use. Each page in the 
binder is to be consecutively numbered and each document is to be tabbed. Plaintiff is to use 
letters e.g. A –Z. Defendant letters AA-ZZ. Copies for the other side and for the Court are to be 
brought to court. 

 


